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ACCOUNTING 


, On an accourting for wrongful appropriation of 

- trade secrets the plaintiff can accept transactions 
resulting in a gain while rejecting those resulting 
in a loss and the infringer can only set off his loss- 
es in oie year against his profits in others if they 
arose out of the same transaction or were a neces- 
sary oreJiminary to the profitable transactions, the 
burden being on the infringer and all doubts being 
resolved against him. Gottscko v. American 


ACTIONS 


An action for restitution of over-charge on the the- 
ory of unjust enrichment is an action at law. Jen- 
kins v. Kaplan : 

Where a person has an “nian right to sue for 
breach of contract or for a tort, the fact that the 
act constituted a breach of contract does not pre- 
clude action for and recovery of punitive damages 
in tort. Frega v. Northern N. J. Mtg. 


ACTIONS IN LIEU OF PREROGATIVE WRIT 


The time limit fixed by R. R. 4:88-15(a) does not 
apply in cases involving constitutional questions 
or attacks on municipal resolutions as ultra vires. 
Oldfield v. Stoeco et al Seis 

Though mandamus may be used to effect veins 
of an expelled member, it is not the exclusive 
remedy and specific performance with injunctive 
relief may be used where a a v. 

t Passaic Hospital et al : 

While an unsuccessful bidder hes no senetine as 
such to challenge the conditions of a sale, one who 
was precluded from bidding thereby may attack 

i the sale. Lieberman and _——— Vv. seaeene and 

| Shark River Hills 

A taxpayer may challenge the validity a the endl 

i tions of a public sale. Lieberman and Shapiro v. 
Neptune and Shark River Hills : 

A taxpayer may intervene under R. R. 4:37-3 in an 
action attacking a municipal sale even after the 
time limited by R. R. 4:88-15 for bringing such 
action as long as there is no inconvenience to the 
court or parties. Lieberman and Shapiro v. Nep- 
tune and Shark River Hills sg rie 

Where, pending action in lieu of mandamus to com- 
pel action by administrative body that body acts, 
the peiding action becomes moot and cannot be 
transformed into an action in lieu of certiorari 
without appropriate amendment of the pleadings 
and pretrial thereafter. Kotlarich v. Ramsey 

The interests of justice, in the absence of laches or 
prejudice to the government, will ordinarily re- 
quire that an extension be permitted for an out of 
time attempt to obtain judicial review of an in- 
formal or ex parte administrative determination 
where the right to relief depends on a legal ques- 
tion. Schack v. Trimble 

Action in lieu of prerogative writ to review denien. of 
building permit by building inspector is not barred 
by expiration of time limited in R. R. 4:88-15(a) 
from such denial, where right to permit is claimed 
as a matter of law. Schack v. Trimble 

New application for building permit and action to 
review denial thereof is not barred by intervening 
unsuccessful ——— for a variance. Schack 
v. Trimble 

A suit to enforce a continuing  oblinitias of a muni- 
cipality to correct a wrong is timely if brought 
promptly on acquisition of the knowledge of the 
wrong. Middlesex Concrete et als v. Borough of 
Carteret .- eecses sien, 


jy. ADEMPTION 


A specific legacy, such as a devise of specific realty, 
is adeemed when the thing given is lost or de- 
stroyed; or is disposed of by the testator during 
his lifetime: or is so altered by him as to indicate a 
change of testamentary purpose on his part. In re 
Burnett ' 

A completed condemnation works an ademption ‘of 
a specific devise of the property condemned. In 
re Burnett ; 

A pending condemnation atest will not rer 
an ademption of a specific devise of the property 
involved unless the proceeding has reached a point 
where it cannot be abandoned by the condemnor. 
In re Burnett 

In condemnation under the general eminent domain 
act. title to the premises remains in the condemnee 
until 20 days after filing of the commissioner’s re- 
port or in the event of an appeal until] 20 days 
after entry of judgment on the appeal and there is 
no ademption until that time. In re Burnett 
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ADMINISTRATIVE LAW 


Where constitution and by-laws of a hospital provide 
for a hearing for a staff member before he fails of 
reappointment, if he so desires, failure to accord 
him such hearing makes his removal void. ens 
v. Passaic Hospital et al Rete 
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Provision for hearing before failure of reappoint- 
ment here held applicable to emeritus as well as 
active members where there is no discernable 
reason for differentiating between the two, thotgh 
literally the provision might apply only to active 
members. Joseph v. Passaic Hospital et al 

Under doctrine of primary jurisdiction or prior re- 
sort, court will not, though having concurrent 
jurisdiction, exercise same where resolution of 
case recuires resolution of issues which under a 
regulatory scheme have been placed with the 
special competence of an administrative agency, 
but will suspend action until the agency has acted. 
Woodside v. Morristown 

Court will not pass on svanunattanein of water 
company’s exaction of cost of extending mains but 
will leave same for determination by the P. U. C. 
in first instance. Woodside v. Morristown 

Where a statute sets up time limits within which a 
party may seek an administrative adjudication, 
those limits are mandatory and may not be relaxed 
by the agency or the courts. Scrudato v. Mascot 
RS GREP. i os co ot eee ee ree rata neaees 

On review of municipal action taken on application 
for subdivision, court is not to hear matter de 
novo but as in all actions in lieu of certiorari is 
to determine from the record whether the action 
was arbitrary or capricious or adequately founded 
on the record. Kotlarich v. Ramsey .. 

Where administrative record or proceedings below 
are inadequate for determination in action in lieu 
of certiorari, court may remand same for making 
of proper record. Kotlarich v. Ramsey 

Action in lieu of prerogative writ to review denial 
of building permit by building inspector is not 
barred by expiration of time limited in R. R. 
4:88-15(a) from such denial, where right to permit 
is claimed as a matter of law. Schack v. Trimble 

New application for building permit and action to 
review denial thereof is not barred by intervening 
unsuccessful an for a variance. Schack 
v. Trimble See 
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ADMIRALTY 


Some Notes on Admiralty and Maritime Law. 
Failure to provide a seaworthy vessel is a “wrongful 
act, neglect or default” within the meaning of the 
New Jersey Wrongful Death Act and will allow 
recovery under that act. Skovgaard v. Tungus .. 
The rule that an owner is under a duty to provide a 
reasonably safe place for employees of an inde- 
pendent contractor and other business invitees to 
work applies to longshoremen engaged in unload- 
ing ships. Skovgaard vs. Tungus 
Follow Skovgaard Case; Contributory Negligence 
Hiei tik. EIOUCHEE. oii SG wae 
Liability of Shipowner to Employees « of Contractor 
discussed . 509 
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ADOPTION 


Neither the present statutes nor the court rules re- 
quire that the natural father consent to —_——— 
In re Jacques P 

The natural right of the father to orn of his 
child is not an absolute right but rather a trust 
reposed in him by the State as parens patriae. In 
re Jacques 

Even if statutorily consent of the senaeal iets was 
required to adoption, the Superior Court has juris- 
diction to grant same without his consent where 
the best interest of the child would be promoted 
thereby and the objecting parent has “forsaken 
parental obligations”. In re Jacques ease 74 

The phrase ‘forsaken parental obligations” as used 
in the adoption statutes imports any conduct which 
evinces a settled purpose to forego all parental 
duties and relinquish all parental claims and is 
not limited to desertion of the child. In re Jacques 

Proceedings for adoption are statutory and the pre- 
adoption residence requirement of R. S. 9:3-5 is a 
restraint upon the court in entry of judgment in 
adoption proceedings. In re Flasch 

Whether the preadoption residence requirement of 
R. S. 9:3-5 is a jurisdictional prerequisite not de- 
cided since such decision is not necessary here 
and court of equity will not go out of its way to 
determine such question where person raising it 
has remained silent for 3 years with full knowl- 
edge thereof. In re Flasch . 
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AGENCY 


Statements made by an agent within the scope of his 
duties and authority and in execution of his 
agency, are admissible against and binding upon 
his principal but not statements otherwise made. 
Dudley v. Victor 

To support liability of a purpested peineines. on ‘the 
doctrine of apparent authority, the party asserting 
same must show not only that the purported prin- 
cipal placed the putative agent in such a position 
that a third person might properly believe him 
to be an agent with certain authority, but also 
that he relied on such apparent agency and on 
the principal in dealing with the putative agent. 
Rothenkerg v Nako 
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181 


ALIMONY ’ 


A wife is not entitled to support and counsel fees 
pendente lite as of right; the matter lies in the 
court’s discretion. Wheeler v. Wheeler 


An application for alimony and counsel fees pendente 
lite is grounded in necessity and should be denied 
where the wife has sufficient separate property or 
means to support herself and maintain her action 
or defense, though the husband be a man of means. 
Wheeler wv. Wheeler. . . 6. oon ccciccecicccmewaes 

Held, in view of wife’s poor health, judgment 
should provide that husband pay all actual dis- 
bursements incurred for reasonably necessary 
medical and dental services rather than that he 
pay for extraordinary medical expenses. Colpaert 
v. Colpaert 

Pennsylvania Court Rules on Jersey Alimony and 
Property Settlement Law. 

On remarriage of the wife, all arrearages of alimony 
then due become unenforceable and all provisions 
for alimony must be annulled on application of 
the former husband. Ferreira v. Lyons 

The right of a husband to apply for cancellation of 
all provisions for alimony on the former wife’s 
remarriage is not personal and passes to his per- 
sonal representative where he dies without making 
such application. Ferreira v. Lyons 

Where single allowance is made for support of wife 
and child and she subsequently remarries, allow- 
ance is not automatically divided in half and con- 
tinued for the child, but may be modified to fix 
allowance for the child thereafter on application 
to the court. Ferreira v. Lyons 


AMENDMENT 


Argument in brief on appeal viewed as application 
for amendment of complaint but whether it will 
relate back to filing of complaint or only to date of 
such argument not decided. Sinatra v. National 
anid) ING, -AMGWICRM «2c: occ 2c5c cascus ce sees coer 

Except where a requested amendment is minor, 
formal, self explanatory or based on sufficiently 
complete facts already in the pre-trial order or 
pleadings, the proper practice is not to give leave 
to amend unless the proposed amendment is ex- 
hibited to the court, preferably by being attached 
to the notice of motion, and if allowed, the pre- 
trial order should then be amended to give a full 
statement of the relevant facts agreed to and those 
in contention. Woodbridge v. Kane 
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While amendments of pretrial orders should be 


liberally granted when presentation of the merits 
of the action will be subserved thereby, denial is 
no ground for reversal if such denial is not pre- 
judicial to any meritorious plea. Braens v. Fendo, 
et al 
It is doubtful whether a motion to quash service of 
summons constitutes an answering pleading under 
R. R. 5:15-1 requiring leave of court or consent to 
thereafter amend the weenenennd Smith v. Thermo- 
fax Corp. ; 
Amendment will be wana to correct misnomer of 
corporate defendant where correct defendant was 
in fact served, service was properly made, and 
correct defendant was aware it was the defendant 
intended. Smith v. Thermofax Corp. 


ANNULMENT 


Each state has the right to determine the marital 
status of its domiciliaries under its laws and to 
declare void marriages repugnant to its public 
policy. Wilkins v. Zelichowski : 

The Chancery Division has jurisdiction to pre eal 
exercise the power to annul an Indiana marriage 
because of nonage under our statutes where the 
parties were domiciled here both before and after 
the marriage. Wilkins v. Zelichowski ... 


APPEAL 


The requirement of R. R. 1:2-8(a) that notice of 
appeal be served on the trial court is not juris- 
dictional but must be strictly adhered to and the 
appellate court will refuse to hear an appeal until 
the Rule has been satisfied. Colpaert v. Colpaert 

On appeal from County Court in Workmen’s Com- 
pensation matter the Appellate Division accords 
determinative weight to the findings of the County 
Court, not those of the Deputy Director it re- 
versed, and does not disturb them if there is sub- 
stantial proof to support them. Gibson v. Todd .. 

Errors in the charge or omissions therefrom may not 
ordinarily be urged on appeal unless objection was 
registered before the jury retired. Grammas v. 
Colasurdo ; 

Acceptance by a are of paennen of a judgment 
to which he is in any event entitled does not stop 
him from pursuing an appeal which could serve 
only to increase not reduce the judgment. Got- 
tscko v. American ‘ 

Extension of time for sautiedion oni Seine to appeal 
from an interlocutory order cannot be granted 
more than 40 days after the order unless applica- 
tion for leave was served and filed within the 40 
days. In re Old Colony 

On remand after appeal trial court ne no » diseretion 
but is under a duty to ecbey the mandate of the 
appellate court. Fiore v. Fiore 

Counsel fees and costs on appeal denied for vioiation 
of Canon 4 and rules of court. Fiore v. Fiore .... 

The practice of filing a brief in support of a judgment 
on a ground other than that relied on below and 
then on oral argument trying to recapture that 
advanced below is disapproved. Farkas v. Free- 
holders 


(Continued on next page) 
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ATTORNEYS 


Js the Lawyer Losing His Function In Examination 


of Titles?, by Joseph Gordon. 


The basic test as to whether an error constitutes See ta : 
plain error is whether it excites a reasonable ap- nag bri pat pean pee EES ony +41 
prehension that prejudice resulted. State v. Wolak 194 eit be abe A ae eT a 


“Substantial evidence” is not the criterion on review 
of factual issues in Workmen’s Compensation 


ATTORNEYS FEES 


cases. Ricciardi v. Marcalus .................... 195 

On review of a workmen’s compensation judgment it Upholds Contingent Fee Agreement In Absence of 
is the duty of the Appellate Division and the Su- Proof of Over-Reaching. Gray v. Brunetti . . 117 
preme Ccurt to weigh the evidence and determine Under R. S. 2A:13-5 plaintiff's attorney is entitled 
itself whether the claimant has sustained the on the filing of the complaint to a lien in the cause 
burden of proof, giving only respectful considera- of action for disbursements and such reasonable 
tion to the views of the lower courts and due fees as the court may determine, which lien can- 
regard to the opportunity of the hearer of the not be affected by settlement between the parties, 
evidence to judge credibility. Ricciardi v. Mar- and payment made direct to plaintiff is at defend- 
ERE ee ee eg eee OEE eae ae 195 ant’s peril. Guernsey v. Young .................. 171 


Reference in camnitien by plaintiff's attorney to ad 
damnum clause held not to be within the plain 
error rule here where liability was admitted and 
verdicts found not excessive. Carlucci v. Stichman 266 


On appeal from County Court judgment in drunken 
driving case, it is not the function of the appellate 
court to weigh the evidence and make independent 
findings but only to determine whether there is 
adequate evidence to support the judgment, State 


In determining whether payment or offer of pay- 


ment by employer was made “at a reasonable time” 


prior to hearing within N. J. S. 34:15-64 so as to 


limit basis for attorney’s fees to excess of award 
over amount paid or offered, the time to be con- 
sidered is not that between offer and hearing but 
that between notice of accident and disability and 
the offer. Moore v. Magor . : 
Whether an offer or payment of compensation was 
made “at a reasonable time” before hearing so as 


OE nee Foe can ae eee 331 ai 
é : to limit attorney’s fees depends on the circum- 
Wrnerecontaaletary statements were given before stances of the ease, the beginning” point of the 
mebtite is sastninabie. Ginte ¥, Emer P 331 period being generally notice to the employer of 
Pace cre the injury, or if payments were begun and then 
A respondent on appeal cannot attack actions terminated, the date of termination. Moore v. 
below unless he has cross appealed. Franklin Dis- Magor _ 282 
count Co. v. Harold C. Ford t/a ew Ford Auto Held, on facts here, failure to make payments ¢ on ac- 
SREB EN isos our oe cin pee ee gee oS Fees OOS 369 count of known permanent disability for 5 weeks 
WN J. S. 2A:3-6 and R. R. 3: 10- 10 pr ne give to a de- before filing of formal petition and 6 weeks there- 
fendant a right to trial de novo in the County after was unreasonable delay and payment made 
Court on appeal from every judgment of a muni- thereafter was not made “at a reasonable time” 
cipal court. Slate v. Boehrier ...... 26.56. ses. ck 382 so as to limit attorney’s fee. Moore v. Magor .... 282 
In absence of statutory provision, a defendant cannot 
appeal and have a trial de novo in the County AUTOMOBILES 
Court after a plea of guilty or non vult in the Held, whether children of wife by former marriage 
Municipal Court. State v. Schrier .............. 382 were invitees or licensees of second husband in 
N. J. S. 2A:3-6 and the rules only preserve to a : : 
defendant the right theretofore possessed to a trial being transported home at request of wife presents 
de novo or to a review on the oe without trial jury question. Sheehan v. McGowan and Tarrant 106 
‘ ; : A criteria in determining whether a passenger in a 
de novo, whichever is warranted. State v. Schrier 382 vehicle is an invitee or mere licensee is whether 
At Ease in the Appellate Courts, by James A. Major 437 Z chat 
lg laintif 2 2 aa the driver has any beneficial interest, monetary 
a oe a party — ss cae f in one ars — a or personal, in the object and purpose of the 
Se ant in another whic MirglBrnissonrg “ a waa transportation. Sheehan v. McGowan and Tarrant 106 
<a —— — ep po ey tig ~y hich The question of whether a passenger in a vehicle is 
oe oe See SS eee seg ‘dagen t an invitee or licensee is commonly a question of 
may be signed by both counsel if he has separate fact for the jury. Sheehan v. McGowan and 
counsel in each capacity. Mijon et als v. Acquaire EE 106 
et als .............. " b - 439 The distinction between invitees and licensees ‘in 
Provision in N. J. S. 54:1- 35.4 that appeal 7 all be relation to the duty owed by a motorist to his 
made’ ’ within 10 days means filed or received y passengers still exists. Sheehan v. McGowan and 
the Division of Tax Appeals and not merely mailed Possunt 106 
within said period. Delaware v. Neeld .......... 510 eee eee eee eee ees wees 
In absence of specific provision to the contrary, BAILMENTS 
provision that appeal be “taken” or “made” within 
a specified time means filed with or delivered to Bailments, except where created by operation of 
the reviewing saeditiiel within that time. Dela- law or statute, rest in contract and therefore a 
ware v Neeld . 510 contractual undertaking to accept entrustment of 
Failure, withvut valid excuse, . to deposit security for an article must be shown to establish a bailment. 
costs on appeal as required by R. R. 1:2-10 and Cerreta v. Kinney 353 
2:2-5 justifies dismissal of the appeal. De Bow Where an alleged bailee does not know of the arti- 
. v. Lakewood etc ...... 558 cles or that they have been delivered to him there 
The County Clerk has no standing to appeal from a cannot be a bailment. Cerreta v. Kinney 353 
judgmenc removing a municipal referendum from The bailment of an auto at a parking lot does not 
the ballot where the municipality has resolved not carry with it a bailment as to unknown contents of 
to appeal and the County Clerk could comply the vehicle of a type not customarily kept in a 
without difficulty. Bitkin v. Westwood 598 car in connection with its operation. Cerreta v. 
“Plain error” will not be noticed under R. R. 1:5- 3(c) Kinney jin eee 
where action complained of as plain error was 
urged below by mien Schult v. H. & C. aunee BANKING 
v. Sanberg .... Sesto BE Along tee ee 650 ; : 
je First Valuation of Bank Stock under R. S. 17:9A-141 
APPRAISALS PRORAE eaic aio ys Sie RIS I aia eee eee: 497 
First Valuation of Bank Stock under R. S. 17:9A-141 BANKING AND INSURANCE 
RT RAE RRL Scan D ERE era e ay ht said An application by a member of a Savings and Loan 
ASSIGNMENTS FOR BENEFIT OF CREDITORS Ass'n under N. J. S. A. 17:12A-100 for an order of 
the Commissioner of Banking and Insurance di- 
An order vacating an order approving sale of recting the association to supply information which 
assignor’s asSets is an interlocutory order. In re it failed to supply on the members request, must 
SPUAMESOIONG a interescctes Fis our ace WEY epee aieie a aie kG 142 be made within the 20 day period prescribed by 
‘ Jurisdiction over an assignment for the benefit of N. J. S. A. 17:12A-100(a). Serudato v. Mascot 
creditors made by a corporation is in the Superior Ss. & L . 294 
Court or in the County Court of the county in Failure of Commissioner of Banking and Insurance 
which the statutory principal office of the corpora- to make findings of good faith and best interest 
tion is located, and not in any other County Court. of members as required by N. J. S. A. 17:12A-100 
eS OL COG OA ee aren ent 142 (2) renders order directing association to supply 
No proceedings may be taken under the assignment information void. Scrudato v. Mascot S. & L. .... 294 
until the inventory, valuation and bond are filed 
unless necessary to preserve the assets and in BAR ASSOCIATIONS 
such case the court must make a finding of such 
necessity before ordering a sale or other disposi- “Law Day USA—Its seneeines to Americans’, pub- 
tion. In re Old Colony he 142 lished by A. B. A. BT yy ee seer ep = ee 
The filing of a claim and request for distribution Plaintiffs Digest. ore . 20, 574 
estops a creditor from attacking the assignment State Bar Committee Reports. 245, 270, 557, 590 
but not from attacking a sale made thereunder. Remarks ot Retiring and Incoming Presidents of the 
In re Old Colony PETS EEG Bint IBEASM.  o5 keke. -Meaet oo memes 275 
Law for Weapons in Resolving Disputes Between 
ASSUMPTION OF RISK Nations, an address by Charles S. Rhyne, A. B. A. 
President. 265 
Where the facts proven permit the inference that Hunterdon Attorneys and Doctors ‘Adopt ‘Medical- 
defendant breached a positive duty to plaintiff, BRIA oof oc Bi ecg s cae meme ne 329 
such as exercising ordinary care to provide a place A. B. A. Adopts Medico- Legal Conduct Code. 461 
reasonably safe for the work to be done, the mere Essex Bar Condemns Action of Conference of Chief 
knowledge by plaintiff that there is a degree of “2 ete ier ie Rita A Gtk |. 585 
risk in his use of the premises does not as a matter 
of law constitute assumption of risk; such knowl- BAR EXAMINATIONS 
the issue of contributory negligence to be deter- , : i 
mined on the overall factual issue of the reason- New Jersey State Bar Examinations—Attorney vo 13 
ableness of plaintiff's action in the light of all the cat: te Rep ROS SOS LES IO RAP Nae - 
circumstances. Coffey v. Middlesex-Spotswood .. 497 New Jersey State Bar Examinations—Attorneys— 
Held, where jury could find workman dropped two PION, a ssa oe bean eeas ae seis ee 
feet to ground from doorsill of house which had no Attorneys—June 1958... - «+e -- eee 381 
steps and no better entrance, it was error to find Attorneys—November 1958 ...............----5-55 621 
assumption of risk as matter of law. Coffey v. 
aaieoeMenteweed .............-..--.++...<s 497 +9BASTARDY 
The fact that there was only one common stairway Marriage of the defendant and the mother of a 
available for use by the tenants does not eliminate bastard child pending an appeal from a filiation 
possible assumption of risk in the use thereof but order in a proceeding under N. J. A. S. 9:17, legiti- 
is a circumstance to be considered in assessing mizes the child and abates the proceeding regard- 
the voluntary character of plaintiff's conduct, less of defendant's motive in entering into the 
Schult v. H. & C. Realty v. Sanberg ............ 650 marriage. Overseer v. Koznowicz. .............. 293 


BONDS 


Filing of suit by subcontractor on contractor’s 
bond posted with municipality pursuant to N. J. S. 
2A:44-143 et seq., before the time specified by 
N. J. S. 2A:44-145, to wit, at least 80 days after 
acceptance of the work, is a fatal defect which is 
not cured by acceptance of the work and passage 


of the 80 days pendente lite. Braens v. Fondo, et al 534 ¥ 


BROKERS 


A contingency clause in a broker’s agreement mak- 


ing commission’s payable only if the sale is con- 
summated and title passes will not prevent re- 
covery of commissions by the broker if the sale is 
defeated by the seller’s fraudulent misrepresenta- 
tion of facts or other willful conduct but such 
clause is a defense to the seller if he has acted 

in good faith in an honest belief of his ability to 
convey title though the sale falls through because - 
of his inability to convey marketable title. Blair 

v. Friedman . 194 


Misrepresentation by seller of binant as owner tne 


not per se constitute such conduct or fraud as to 
bar applicability of commission contingency clause 
if he in good faith believed he had unrestricted 
power to sell. Blair v. Friedman . 194 


Our statutes and cases set forth a clear ak ene 


public policy against permitting unlicensed real 
estate brokers or salesmen to recover on brokerage 
agreements entered into or performed in our State. 


Tannenbaum et al v. Sylvan et als 318 


The courts will prohibit circumvention of the statu 


tory public policy concerning licensing of real 
estate brokers by denying relief in any case where 
the effect, direct or indirect, of allowing recovery 
would be to recognize a transaction consummated 
in violation of the statute. Tannenbaum et al v. 


Sylvan et als 318 


An unlicensed broker cannot recover in cunt, even 


against a third party, for tortious interference with 
his brokerage contract, where he could not recover 
on his contract. Tannenbaum et al v. Sylvan et als 318 


Whenever a significant part or material incident of 


a transaction involving an unlicensed real estate 
broker takes place in New Jersey, the statute ap- 
plies and the brokerage agreement is unenforce- 
able though made outside the State. Tannenbaum 
et al v. Sylvan et als Ray ... 318 


BUILDING PERMITS 


Municipal requirement that 


“work” be commenced 
under a building permit within 6 months after its 
issuance is satisfied where pipes, fixtures and 
shrubbery are removed within that period in prep- 
aration for demolition of existing building neces- 
sary to effectuation of the uaieins project. Gulf 
Oil-v: Wogel. -..-. ask. . 307 


In construing a time limitation ona building onesie. 


the underlying purpose will contro] rather than 
technicai definition of the words used. Gulf Oil 
v. Vogel : . 307 


A permit for a use valid penne issued may _ re- 


voked where a subsequent prohibiting regulation 
is adopted prior to reliance by the owner on the 
permit by substantial investment or a 
Crecca v. Nucera elim . 569 


The Zoning ordinances in effect a" ee ‘ini of ‘ee 


decision on appellate review govern, not those in 
effect at the time of the decision below. Crecca v. 
Nucera ; ws sas O69 


CEMETERIES 


A corporation, such as a cemetery corporation, has 


the implied right to exercise such powers as are 
necessary to carry out the express powers given 
by its charter or by statute. Luttenberger v. 
Restland ea 


A cemetery has the right to impose “hie rules 


and regulations on the use of lots and if the issue 
is one purely of business and economic problems, 
these are to be determined by the management of 
the cemetery and not by the court. meanness 
v. Restland Lie . 438 


The installation and “en of wee weil is a 


power reasonably incidental to burial of the dead 
and a regulation requiring that such installation 
be made by the cemetery at a charge which is 
reasonable for the purpoes of raising needed rev- 


enue is valid. Luttenberger v. Restland 438 


CHARITABLE IMMUNITY 


R. S. 16:1-48 ete, es charitable eepeneiiod is not 


retroactive. . 649 


CHECKS 
One who issues a bad check with intent to defraud 


or to violate N. J. S. 2A:111-15 is guilty of the 
offense therein proscribed though the check be 
given for a past consideration. State v. Goerdes .. 13 


State v. Ricardo does not hold that issuance of a bad 


check for a past consideration will not support a 
conviction under N. J. S. 2A:111-15 but holds 
merely that intent to defraud must be established 
in each case and the fact the check is given for a 
past consideration is an element to be considered. 
State v. Goerdes 


CLERKSHIP 
The “Modern Clerkship”-As a Method of Skill Train- 
P . 473 


ing, by Robert A. Kessler. . 


COLLATERAL ESTOPPEL 


Under res adjudicata, the parties and those in privity 


with them are bound not only as to the issues de- 
termined but also as to all matters which would 
sustain or defeat the claim but under the doctrine 
of collateral estoppel a party is only estopped 
from relitigating questions, issues or facts which 
were actually litigated and determined in a prior 
action between the same parties, though based 
on a different cause. Mazzilli v. Accident & Casu- 
alty Ins. Co. 

(Continued on next page) 
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The doctrine of collateral estoppel does not extend to 
collateral questions or median or evidentiary facts 
determined in a prior action though determination 
of the “ultimate facts” or facts in issue therein 
was dependent on determination of such median 
or evidentiary facts. Mazzilli v. Accident & Casu- 
alty Ins. Co. 

The doctrine of collateral estoppel precludes reliti- 
gation between the same parties of the identical 
factual question where it is isolated and deter- 
minative of the basic factual issue involved. State 
v. Emery 

The doctrine of collateral panera applies in crim- 
inal as well as in civil cases and precludes prose- 
cution of a second charge which is factually incon- 
sistent with a prior conviction. State v. Emery .. 

Employees petition and award for back injury does 
not operate as collatteral estoppel against later 
claim for heart injury since latter issue was 
neither raised not litigated and was not “a fact in 
issue’. Yeomans v. Jersey City : : 


CONDEMNATION 


Proof of amendment of zoning ordinance after the 
taking is admissible but only as bearing on the 
probability thereof at the time of taking and on 
the influence of such probability on the then mar- 
ket value. State v. Gorga 

An expert may advert to value of property if re- 
zoned only by way of explaining his opinion of ex- 
isting value. State v. Gorga 

Valuation of condemned property is not the value it 
would have for a use which would be permitted if 
a zoning amendment were adopted but its value 
as then zoned with the probability of a one 
considered. State v. Gorga 

Whether there is evidence of such peatabiiitte of a 
change in zoning as to warrant submitting the is- 
sue to the jury is in the first instance a question 
for the court as any other fact issue. State v. Gorga 

The existence at the time of taking of a reasonable 
probability of a change in zoning in the near 
future is an element which may influence market 
value at that time and hence wun thereof is ad- 
missible. State v. Gorga 

A completed condemnation works an nation ‘of 
a specific devise of the property condemned. In 
re Burnett : 

A pending condemnation ‘proceeding will not work 
an ademption of a specific devise of the property 
involved unless the proceeding has reached a 
point where it cannot be abandoned by the con- 
demnor. In re Burnett 

In condemnation under the general eminent domain 
act, title to the premises remains in the condemnee 
until 20 days after filing of the commissioner’s re- 
port or in the event of an appeal until 20 days 
after entry of judgment on the appeal and there 
is no ademption until that time. In re Burnett ... 

Where the condemnor takes the lands or enters 
with consent of the condemnee prior to instituting 
proceedings, makes changes and then institutes 
condemnation action, the condemnee is entitled 
to the value of the land as it was before it was 
changed, without regard to whether the changes 
resulted in an increase or decrease in value. State 
Me sine carts ree algo So a coin Vue rama Rare eas 

Generally, the proper measure of compensation is 
the fair market value at the time of institution of 
condemnation. State v. Jones 

Where condemnor does not take lands until after 
making changes in adjoining lands, condemnee is 
entitled to increased value of lands resulting from 
such changes as of date of institution of condemna- 
tion action. State v. Jones 

In the absence of statute to the contrary, a condem- 
nor may withdraw condemnation proceedings at 
any time before confirmation of the award and 
within a reasonable time thereafter without in- 
curring liability for counsel fees, costs or other 
special losses of the owner. Englewood v. Veith .. 

N. J. S. 20:1-30 does not provide for payment of all 
the owner’s costs, counsel fees and expenses on 
abandonment of condemnation proceedings but 
only for such reasonable costs etc., as the court 
determines. Englewood v. Veith ere 

In fixing reasonable counsel fees the nin - 
client has paid or may be legally obligated to pay 
is not the measure of allowance. Englewood v. 
Veith ; 

In determining value of condemned lands not only 
the existing use but also any use to which it may 
be readily converted may be considered, including 
any special or higher use when combined with 
other parcels provided it is first shown there is 
reasonable probability of such combination for 
that purpose in the reasonably near future. Turn- 
pike Authority v. Bowley 

Mere offers to purchase condemned pane or options 
not binding on the purchaser are inadmissible to 
establish value. Turnpike Authority v. Bowley .. 

Whether firm, unconditional contract to purchase 
lands condemned is admissible on issue of value 
not determined. Turnpike Authority v. Bowley .. 

In general, compensation is allowed where the con- 
demnor acquires and takes over a contract but is 
denied where the taking of the property merely 
frustrates performance of a contract. Turnpike 
Authority v. Bowley 

A landowner is entitled to an award ‘for consequen- 
tial damages to his remaining property resulting 
—~ the taking of a part thereof. sceciianeie Vv. 

reel ; 

It is proper for the court to charge on and explain 
the difference between functionally related prop- 
erty to which there is consequential damage from 
a partial taking and functionally independent 
property to which there is no such damage but it 
is erroneous for the court to charge or comment 
that the property involved was not functionally 
related where there’ is factual testimony and 
opinion evidence to the contrary; the issue is then 
for the jury. Ridgewood v. Sreel .... 

Evidence as to intended manner of use of lands con- 
demned is irrelevant; a landowner is entitled to 
have his damages assessed on the basis that the 
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condemnor will use the property to the full extent. 
Ridgewood v. Sreel 
General benefits to be derived from the improvement 
may not be considered to reduce the damages ‘to 
a landowner from the taking of part of his prop- 
erty. Ridgewood v. Sreel 


CONFLICTS 


The principal that rights in realty should be adjudged 
at the situs does not bar relief in personam else- 
where, not affecting title, though the action arises 
out of a trust of realty. Starr et al v. Gees, ct 

Ownership of subaqueous soil by one state does not 
stand in the way of an agreement with its neighbor 
on the other side for a sharing of criminal juris- 
diction over the river. State v. Federanko 

The effect of the 1905 compact between New Jersey 
and Delaware is to give New Jersey jurisdiction 
over crimes committed on the easterly half of the 
Delaware River and this has not been altered by 
the U. S. Supreme Court decision in 1934 relative 
to title to the bed of the river. State v. Federanko 

Salem County has territorial jurisdiction in criminal 
matters by virtue of statutes, up to the “main 
ship channel”: of the Delaware River, though title 
to the bed be in Delaware. State v. Federanko .... 

Each state has,the right to determine the marital 
status of its domiciliaries under its laws and to de- 
clare void marriages repugnant to its public policy. 
Wilkins v. Zelichowski 3 

The Chancery Division has jurisdiction to and should 
exercise the power to annul an Indiana marriage 
because of nonage under our statutes where the 
parties were domiciled here both before and after 
the marriage. Wilkins v. Zelichowski 

The rights and liabilities arising out of an accident 
are determined by the law of the state in which 
the accident occurred. Daily v. Somberg and 
Flanagan 

The law that creates the right determines what items 
are to be included in damages, the validity of a 
release as a defense and the effect of such release. 
Daily v. Somberg and Flanagan 

A general release to an original tortfeasor for all 
claims arising out of an accident in Ohio operates 
under Ohio law as a release of a treating physician 
for malpractice resulting in aggravation of the 
original injuries and hence bars such malpractice 
action in New Jersey though the malpractice oc- 
curred here. Daily v. Somberg and Flanagan 

The law of the situs of the property and not the law 
of the domicile of the testator governs the validity 
and effect of a devise of real property. In re Mc- 
Dougal ms 

A subsequent will does not revoke a prior valid 
devise unless the subsequent will was executed 
in the same manner in which wills are required to 
be executed by our law. In re McDougal . 

A will executed according to the law of the domicile 
of the testator will pass personalty wherever situ- 
ate. In re McDougal 

Whether a will has effected an equitable conversion 
of real property depends on the law of the situs of 
the property. In re McDougal 

The law of the place where the suit is brought deter- 
mines whether a wife may sue her husband for 
personal injuries. Koplik v. C. P. Trucking and 
MAENMUU AON 8 a5 6s yask x 3G as Fro sacks wsdl, A) He EE 

In an employee- employ er tort suit, if any applicable 
workmen’s compensation act bars the action, that 
bar will be applied in the forum. Wilson v. Paull . 

An action in negligence by an injured employee of a 
subcontractor against the general contractor is 
barred where the law of the place of injury sub- 
stitutes the general contractor as an employer for 
workmen’s compensation purposes and gives him 
tort immunity. Wilson v. Paull . 

New Jersey will recognize Pennsylvania law giving 
a general contractor immunity from tort suit by 
employees of subcontractors. Wilson v. Paull 

In a workmen’s compensation action the law of the 
forum controls the remedy and liability whether 
the forum be the state of injury, state of contract 
or state of employment relation. Wilson v. Paull . 

State Law Governs Ownership of U. S. Savings 
Bonds : 

In the absence of an expressed intention contra a 
testamentary power of appointment of personalty 
of the donor is validly exercised by a will valid 
under the law of the donee’s domicile though such 
will did not comply with the formal requisites of 
the donor’s domicile. Guaranty v. Stevens 

The state courts will not, in an apportionment action, 
determine complicated problems of federal taxa- 
tion. Hale v. Leeds 

Where all of the tortious conduct and its conse- 
quences take place within a single foreign state 
the law of that state will control; but if the 
tortious conduct in the foreign state is followed 
in the state of the forum by injurious consequences 
and independent tortious conduct by other tort- 
feasors, then the law of the forum applies at least 
as to the independent tortious conduct in the 
forum. Alph Daily vs. Harold M. Somberg and 
John J. Flanagan 

Release executed in New Jersey of Ohio accident 
claim is governed by New Jersey Law as to its ef- 
fect on action for malpractice in treating the 
injuries in New Jersey. Alph Daily vs. Harold M. 
Somberg and John J. Flanagan 


CONFLICTS OF INTEREST 


Legislative Commission on Conflicts of Interest Sub- 
mits Recommendations. 


CONSOLIDATION OF ACTIONS 


Court may order several individual indictments 
against individual defendants consolidated for 
trial where the offenses are of similar character or 
are based on connected transactions and the de- 
fendants participated in same transaction or series 
of transactions. State v. Manney .... 

It is not necessary under R. R. 3:4-8 for consolidation 

of indictments against separate defendants that 
the indictments expressly allege joint participation 
of the defendants; such joint action may be shown 
in any acceptable form. State v. Manney 
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CONSTITUTIONAL LAW 


The taking and keeping of fingerprint, photographic 
and other records of one imprisoned for violation 
of motor vehicle law is not an: unconstitutional 
invasion of the right of privacy. Roesch v. Ferber 

Law enforcement officials have the right and duty 
to fingerprint and photograph all persons commit- 
ted to their custody regardless of the seriousness 
of the charges and have the right in their discre- 
tion, subject to paramount equities, to retain such 
records even after acquittal except in cases of 
juveniles acquitted of charge of juvenile delin- 
quency. Roesch v. Ferber 

Since application of the Workmen’s Compensation 
Act is a matter of contractual agreement, there is 
no constitutional infirmity in a law making an 
occupational disease compensable though the ex- 
posure had ceased prior thereto, if the disability 
occurs after the law is in effect. Biglioli v. Duro- 
test 

The occupational disease coverage of the Workmen's 
Compensation Act applies to an occupational dis- 
ease which becomes disabling after inclusion in 
the act though exposure ceased prior thereto. 
Biglioli v. Durotest 

The test now as to whether a state can acquire juris- 
diction in personam over a foreign corporation 
not licensed in the state is no longer whether it is 
“doing business” in the state but whether its ties 
and connections with the state and the extent of its 
activities therein are such that it would offend 
traditional notions of fair play and substantial 
justice for the court to assume jurisdiction. Miklos 
v. Liberty and Bordentown 

Held, on facts, court could assume jurisdiction over 
foreign corporate manufacturer who sold product 
through dealer here, issuing warranty certificate 
and service policy and sending crews into the state 
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to make repairs and replacements. Miklos v. Li- - 


berty and Bordentown 
Use of illegally obtained evidence does not constitute 
prejudice or deprivation of fair trial where de- 
fendant is not surprised thereby. State v. Black- 
well and Barrechia 
Evidence secured by a search and seizure will not 
be suppressed because of technical illegality in the 
search and seizure such as lack of jurisdiction of 
the magistrate to issue the warrant. Eleuteri et 
als v. Richman et al 
Rule in New Jersey that proof otherwise admissible 
will be received and not suppressed notwithstand- 
ing illegality of search and seizure reaffirmed, in 
absence of proof of “dirty business” or of appreci- 
able disposition to flout constitutional ibis 
Eleuteri et als v. Richman et al 
A confession taken under oath does not villate guar- 
antee against self-incrimination and is admissible 
at least where there was no simulation of judicial 
proceeding and threat of ininieas for failure to 
comply. State v. White 
An unconstitutional provision in an paerneaie will 
not aifect other provisions thereof unless so con- 
nected and dependent on each other as to raise the 
presumption that one would not have been adopted 
without the other. Angermeier v. Sea Girt 
The court will not resolve a constitutional challenge 
if the litigation may be disposed of without reach- 
ing that issue. State v. Salerno 
The authority of Congress to regulate interstate 
commerce does not prohibit incidental local reg- 
ulation under the state’s police power to protect 
the safety and social well-being of its people so 
long as the regulation does not burden or impede 
interstate commerce. Mount Holly v. Omar 
An ordinance requiring salesmen and solicitors to 
obtain a permit and pay a nominal fee for same 
does not constitute a burden on interstate com- 
merce and is not unconstitutional in that regard. 
Mount Holly v. Omar 
Neither the fact that a juror is the mother of ae 
client of defense counsel nor that the State recently 
discovered the identity of co-conspirators is such 
“absolute necessity” for a mistrial as to prevent 
same from oe an acquittal. State v. Preto, 
et als 4 
The granting of a ‘mistrial without defendant’s con- 
sent after the jury has been sworn constitutes an 
acquittal and a bar to subsequent prosecution for 
the same offense unless there was “absolute neces- 
sity” for the mistrial. State v. Preto, et als .. 
The pendency of an indictment is not double jeop- 
ardy unless proceedings have been taken there- 
under creating such jeopardy. State v. Preto, et als 
An ordinance authorizing the governing body to 
issue permits for construction of a private encum- 
brance on a public sidewalk where deemed neces- 
sary or desirable for the public welfare or to im- 
prove traffic conditions is not violative of Art IV, 
Sec. VII Par 10 nor Art VIII Sec III Par 3 of the 
Constitution. Kirzenbaum v. New Brunswick . 
A testamentary charitable trust which limits its ben- 
efits to “white” persons does not violate the 14th 
Amendment and is not invalid. Mills, et al v. 
Philadelphia ... 
Where the trustee designated in a . testamentary trust 
which directs discrimination as to the beneficiaries 
is a State agency which cannot effectuate such 
discrimination because of the 14th Amendment, 
the trustee designated will be removed and a sub- 
stituted trustee who can comply with the settlor’s 
directives will be oameeed Mills v. Philadelphia 
et al 


CONTEMPT 


Civil contempt is essentially remedial, the object 
being to coerce a party to do or refrain from doing 
some act specified in a court order. Lathrop v. 
Lathrop 

An order directing imprisonment for civil contempt 
must limit the period of imprisonment to the doing 
of some act by which the condemnor may dis- 
charge himself. Lathrop v. Lathrop 

(Continued on next page) 
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CONTRACTS 


A misrepresentation is only available as a ground 
for rescission or avoidance of a contractual obliga- 
tion if it was of material significance, effective in 
deceiving him who asserts it. and induced him to 
enter into the agreement to his injury. Sheehy v. 
Galipeav ‘ 

The measure of damages to the vendor for the 
vendee’s breach of contract to purchase real estate 
is the difference between the contract price and 
the market value at the time of breach. Sheehy 
v. Galipeau : 

In construing a sonteedt senite and phrases are nt 
to be isolated but relate to the context and con- 
tractual scheme as a whole. U-Drive-It v. Blomely 

The construction of a contract to be adopted is that 
which appears to be in accord with justice and 
common sense and the probable intention of the 
parties. U-Drive-It v. Blomely ‘ 

Held, vehicle bailment agreement limiting bailee’s 
liability for damage thereto unless used in viola- 
tion of Federal. State, Municipal etc. laws etc., not 
intended to deprive bailee of the limitation by 
reason of violation of traffic laws, in this case, 
reckless driving. U-Drive-It v. Blomely 

It is not the real intent of a party but the intent ex- 

' pressed or apparent in the writing that controls 
and the choice of words is a cogent factor in deter- 
mining that intent. Deerhurst v. Meadow 

When statutory words of court are used in a contract 
by experienced parties and counsel their import 
is the unique legal significance those words have 
in the statute. Deerhurst v. Meadow 5 

Parties who enter into transactions in this State 2 are 
presumed to have had the New sina law in 
mind. Deerhurst v. Meadow s 

Warranty in contract that sub-division hae bese 
“tentatively approved” held to mean the technical 
“tentatively approved” or “tentative approval’ 

“for in R. S. 40:55-1.18. Deerhurst v. Meadow 

Where a performance bond recites that the building 
contract is made a part thereof, the two will be 
read together as an integrated whole to determine 
the intention of the parties as to rights of third 
paries. Graybar v. Continental 

In absence of claim for reformation and trial there- 
of, there is no basis for construing an agreement 
clearly a loan agreement on its face as a_ Stock 
sale agreement. Tiernan v. Carasaljo & Haddad 

The fact that agreement for loan provides for share 
of profits on an investment as interest in lieu of a 
flat rate of interest does not change the nature of 
the transaction as a loan, Tiernan v. Carasaljo & 
Haddad 

Agreement for sale of property on eaiianes pay- 
ment plan, title to pass on payment of last install- 
ment, and providing for forfeiture of prior pay- 
ments and termination of agreement at option of 
seller on continued default in payments by pur- 
chaser is a valid agreement enforceable in accord- 
ance with its terms in absence of claim and proof 
that it is unconscionable or inequitable. Dorman 
v. Fisher 

Where parties reach an Oral understanding which is 
to be memorialized in a formal writing mere 
submission of draft of agreement purportedly at 
variance with understanding does not constitute 
breach; it is incumbent on objector to call on other 
party to correct same and only if he fails to do so 
is there a breach. Comerata v. Chaumont, Inc. 

Whether parties are to be bound by oral agreement 
with written contract merely formalization there- 
of or are not to be bound at all unless a formal 
agreement is executed is a question of intent. 
Comerata v. Chaumont, Inc. 

When parties having agreed to essential terms of 
contract mean to reduce them to writing before 
being bound, they will nevertheless be bound if 
substantial acts are performed under the agree- 
ment by either side concurred in by the other. 
Comerata v. Chaumont, Ince. . 

Where a defaulting party has paid a deposit greatly 
in excess of the damage to the other, he may re- 
cover the excess over the damages ieatiaaite de- 
ductible. Comerata v. Chaumont, Inc. 

Whether promises in a bilateral written contract are 
dependent or independent is a question of law for 
the court. Summer v. Fabregas : 

The law favors a finding of dependency of promises 
in a bilateral contract and will consider reciprocal 
promises as mutually dependent in the absence of 
an expression in the contract to the contrary if 
this would be inherently just. Summer v. Fabregas 


CONTRIBUTION 


A cross claim seeking contribution from an alleged 
joint tortfeasor must allege that the party against 
whom it is asserted was guilty of negligence and 
was a joint tortfeasor with cross claimant. ait 
et als v. Acquaire et als .... 

To be entitled to relief by way of eianidadtlain' in the 
action by the injured party, the defendant assert- 
ing the right must allege and prove that the party 
against whom the right is asserted was a joint 
tortfeasor. Mijon et als v. Acquaire et als 

The most a defendant claiming contribution is en- 
titled to in the injured party’s action is an order 
that the party against whom it is claimed is a joint 
tortfeasor against whom judgment shall be entered 
for any excess paid by the cross claimant over 
his pro-rata share, or a judgment for the cross 
claimant against the joint tortfeasor for one half 
plaintiff's judgment conditioned on payment of 
the full judgment by cross claimant. Mijon et als 
v. Acquaire et als 


CONTRIBUTORY NEGLIGENCE 


Negligence of the patient, to constitute a bar to a 
malpractice suit against a physician, must have 
been an active, efficient contributing cause of the 
injury, simultaneous and cooperating with the 


fault of the physician. Flynn v. Stearns 
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Where the fault of the patient was subsequent to the 
fault of the physician and merely aggravated the 
injury inflicted by the physician, it only affects the 
amount of damages recoverable by the patient and 
is not contributory negligence barring recovery. 
Flynn v. ‘Stearns 

Held, charge that jury could find contributory 
negligence from patient’s failure to follow doctor’s 
instructions after doctor had inflicted injury is 
erroneous. Flynn v. Stearns 

Comment in summation for defendant physician re- 
lating to his services to humanity as a missionary 
and otherwise, and to his reputation and effect 
thereon of adverse verdict is improper. —— Vv. 
Stearns ee : . 


CORPORATIONS 


Where constitution and by-laws of a hospital provide 
for a hearing for a staff member before he fails 
of reappointment, if he so desires, failure to accord 
him such hearing makes his removal void. Joseph 
v. Passaic Hospital et al 

Provision for hearing before failure of. reappoint- 
ment here held applicable to emeritus as well as 
active members where there is no discernable 
reason for differentiating between the two, though 
literally the provision might apply oniy to active 
members. Joseph v. Passaic Hospital et al 

Though mandamus may be used to effect restoration 
of an expelled member, it is not the exclusive 
remedy and specific performance with injunctive 
relief may be used where applicable. Joseph v. 
Passaic Hospital et al 

The provision of N. J. S. A. 14:8-16 making corporate 
officers personally liable for corporate debts if 
they ‘neglect or refuse” to file certificates of paid 
in capital within 30 days after written request so 
to do, does not impose such liability for mere 
failure or omission but for wilful failure to dis- 
charge, or indifference to this seiapunabit Rizzo v. 
Alatsas et al 

A good faith effort to comply wilt N. J. S. A. 14:8-16 
may relieve officers of personal liability though 
the certificate was not filed in time. Rizzo v. 
Alatsas et al 

The limitations of R. S. 14:9-1 et seq. do not apply to 
severance pay agreements or other non gratuitous 
incentive compensation devices not specified in the 
statute. Anthony et als v. Jersey Central Power 

The rights of non-cumulative preferred stockholders 
rest generally on the terms of the certificate of in- 
corporation. Leeds & Lippincott v. Nevins, et als 

Where a partnership has formed and Owns corpora- 
tions to carry on its business the court will not 
order distribution in shares though the partnership 
agreement calls for distribution in kind if such 
distribution would have the inequitable result of 
compelling a withdrawing partner to remain as 
a minority stockholder. Fortugno v. Hudson, et als 

While generally the partnership agreement is the 
measure of the partner’s rights the court will not 
enforce a provision therein where to do so would 
be inequitable because of changed circumstances. 
Fortugno v. Hudson, et als 

Where a partnership has formed and financed corpo- 
rations not as an investment but for the purpose of 
making eagh an instrumentality in an integrated 
whole, thé court will look through the form and 
deal with the corporate property as partnership 
assets if justice so requires provided no rights of 
third parties are involved. Fortugno vy. Hudson 
et als 

Where the certificate of incorporation is silent or so 
general with reference to the rights of preferred 
stockholders as to leave adequate room for the 
construction of the contractual arrangement be- 
tween the parties, the dividend credit rule will be 
applied, but where, as here, the certificate is clear 
and unambiguous, it will be enforced as written. 
Leeds & Lippincott v. Nevins, et als 

Provision that preferred stock shall be non-cumula- 
tive and shall be entitled to earned but not de- 
clared dividends only in event of dividends to 
common stock in excess of net profits for that 
year, prevents application of dividend credit rule 
in absence of dividend to common stock in excess 
of earned profits. Leeds & Lippincott v. Nevins, 
et als : 

A corporation, such as a cemetery corporation, has 
the implied right to exercise such powers as are 
necessary to carry out the express powers given 
by its charter or by statute. Luttenberger v. Rest- 
land 

Estate Corporations—Beneficiary Rights and Fidu- 
ciary Duties, by Raymond Del Tufo, Jr. 

N. J. S. A. 14:3-15, while directing posting of security 
for costs and counsel fees by the plaintiff in a 
stockholders derivative suit does not direct nor 
permit the allowance of costs and fees, but merely 
creates a fund from which such allowances may 
be collected if the court, in accordance with the 
Rules, determines to make such allowances. De- 
Bow v. Lakewood etc ae 

The Rules of Court and not N. J. S. A. 14:3-15 con- 
trol the allowance of costs and counsel fees in 
stockholders derivative suits. De Bow v. Lake- 
wood etc 


COSTS 


N. J. S. A. 14:3-15, while directing posting of security 
for costs and counsel fees by the plaintiff in a 
stockholders derivative suit does not direct nor 
permit the allowance of costs and fees, but merely 
creates a fund from which such allowances may 
be collected if the court, in accordance with the 
Rules, determines to make such allowances. De- 
Bow v. Lakewood etc 

The Rules of Court and not N. J. S. A. 14:3-15 control 
the allowance of costs and counsel fees in stock- 
holders derivative suits. De Bow v. Lakewood etc 

Security for costs posted in the cause is not a “fund 
in court” within the meaning of R. R. 4:55-7. De- 
Bow v. Lakewood etc : 

The disallowance or taxing of costs is under R. R. 
4555-6 in the discretion of the court. De Bow v. 
Lakewood etc Soe tes gh Veniae alt ae 
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COUNSEL FEES 


An application for alimony and counsel fees pen- 
dente lite is grounded in necessity and should be 
denied where the wife has sufficient separate 
property or means to support herself and maintain 
her action or defense, though the husband be a 
man of means. Wheeler v. Wheeler ... 

A wife is not entitled to support and counsel fees 
pendente lite as of right; the matter lies in the 
court’s discretion. Wheeler v. Wheeler 

Upholds Contingent Fee Agreement In Absence of 
Proof of Over-Reaching. Gray v. Brunetti 

Counsel fees and costs on appeal denied for violation 
of Canon 4 and rules of court. Fiore v. Fiore . 

Counsel fees may be allowed out of proceeds of par- 
tition sale where proceeds are ordered deposited 
in and disbursed by court. Baird v. Moore 

In fixing reasonable counsel fees the amount the 
client has paid or may be legally obligated to pay 
is not the measure of allowance. Englewood v. 
Veith : 

R R 4:55-7 does not iaeleiiaiie the provision of 
N. J. S. A. 14:3-15 requiring deposit by plaintiff 
in minority stockholder’s suit of security for 
counsel fees as well as other reasonable expenses. 
Moldoff v. Mar-Dale , 

N J.S.A. 14:3-15, while directing pos aoe of security 
for costs and counsel fees by the plaintiff in a 
stockholders derivative suit does not direct nor 
permit the allowance of costs and fees, but merely 
creates a fund from which such allowances may 
be collected if the court, in accordance with the 
Rules, determines to make such allowances. De- 
Bow v. Lakewood etc 

The Rules of Court and not N. J. S. A. 14:3-15 con- 
tro] the allowance of costs and counsel fees in 
stockholders derivative suits. DeBow v. Lakewood 
etc. ; : 

The disallowance or taxing - costs is under R. R. 
4:55-6 in the discretion of the court. DeBow v. 
Lakewood etc 

Security for costs posted in the cause is not a “fund 
in court’ within the meaning of R. R. 4:55-7. De- 
Bow v. Lakewood etc ' 

In absence of showing of “demonstrable need” on 
the part of the wife allowance of counsel fees to 
wife against husband is not ordinarily justifiable 
and where wife has more than sufficient assets 
to prosecute or defend suit, allowance pendente 
lite or on final hearing is erroneous. Wheeler v 
Wheeler 


COURTS 


Annual Report of 
the Courts 

A Country Man's Thoughts On Integration of The 
County Courts with The Superior Court, by Wil- 
liam H. Huber 

Summer Court Schedules 

There is no minimum limitation on the civil jurisdic- 
tion of the county court and that court cannot 
dismiss a cause merely because it could have been 
brought in the district court; it can only transfer 
or retain it. Jenkins v. Kaplan 

Vicinages—Superior Court, Chancery Division 

General Assignment Order 1958-1959 

Review of U. S. Supreme Courts Work 

Are We Getting Too Many Opinions, by Hon. Mark 
A. Sullivan, Jr. 

The Municipal Courts, 


the Administrative Director of 


by Chief Justice Weintraub 


CREDITOR’S RIGHTS 


N. J. S. 3A:24-2 gives a preference to judgments 
entered against the deceased which cannot be de- 
feated by the issuance of execution on a judgment 
secured against the estate after decedent's death. 
In re Estate of Landis 

The preference given by N. J. S. 3A:24-2 applies only 
to judgments entered against deceased during his 
life and not to judgments entered against the 
estate. In re Estate of Landis 

A County Welfare Board's claim under a duly filed 
reimbursement agreement has priority over a 
judgment entered against the decedent's estate 
though execution was issued on the later first. In 
re Estate of Landis 

The rule that a junior judgment creditor can secure 
priority over a senior judgment creditor by earlier 
issuance of execution applies only where they 
both have the same preference status. In re Estate 
of Landis 

A Federal lien for unpaid taxes can rise no higher 
than the rights of the taxpayer in the property 
against which the lien is sought to be enforced. 
Zwaska v. Irwin, et als 

The statute of frauds is not available to the Govern- 
ment, judgment creditors or other strangers to an 
oral agreement to prevent execution of the agree- 
ment if the party obligated is willing to perform. 
Zwaska v. Irwin, et als ; 

A creditor cannot object on the ground of the Statute 
of Frauds if one receiving land under an oral trust 
agreement seeks to convey in accordance with the 
trust though it could not have been enforced 
against him. Zwaska v. Irwin, et als 

The recording statutes render void as against sub- 
sequent creditors unrecorded instruments suscept- 
ible of recording but do not invalidate or affect 
equitable rights, such as a constructive trust, not 
susceptible of recording. Zwaska v. Irwin et als 


CRIMINAL LAW 


One who issues a bad check with intent to defraud or 
to violate N. J. S. 2A:111-15 is guilty of the offense 
therein proscribed though the check be — for a 
past consideration. State v. Goerdes 

State v. Ricardo does not hold that issuance of a . bad 
check for a past consideration will not support a 
conviction under N. J. S. 2A:111-15 but holds 
merely that intent to defraud must be established 
in each case and the fact the check is given for a 
past consideration is an element to be considered. 
State v. Goerdes re 

(Continued on next pooner 
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Criminal Law, Cont’d 


Law enforcement officials have the right and duty 
to fingerprint and photograph all persons commit- 
ted to their custody regardless of the seriousness 
of the charge and have the right in their discretion, 
subpect to paramount equities, to retain such rec- 
ords even after acquittal except in cases of juven- 
iles acquitted of charge of iano delinquency. 
Roesch v. Ferber 

The taking and keeping of Sneerorint, preven 
and other records of one imprisoned for violation 
of motor vehicle law is not an unconstitutional 
invasion of the right of privacy. Roesch v. Ferber 


The offense of possession of burglary tools and the 
offense of breaking and entering are separte of- 
fenses and the former is not absorbed in the latter 
under the crime within a crime relationship though 
the tools were used to effect the breaking and 
entering. State v. Craig ees 

Where a State’s witness has made prior notes or 
statemens relating to the subject matter of the 
direct testimony he has given, the defense is en- 
titled to inspect and use same on cross-examina- 
tion if they are or can be made available, generally 
without any preliminary showing of inconsistency, 
and without any right in the State to introduce 
them in evidence. State v. Hunt 

Ownership of subaqueous soil by one state does not 
stand in the way of an agreement with its neigh- 
bor on the other side for a sharing of criminal 
jurisdiction over the river. State v. Federanko 

The effect of the 1905 compact between New Jersey 
and Delaware is to give New Jersey jurisdiction 
over crimes committed on the easterly half of the 
Delaware River and this has not been altered by 
the U. S. Supreme Court decision in 1934 relative 
to title to the bed of the river. State v. Federanko 

Salem County has territorial jurisdiction in criminal 
matters by virtue of statutes, up to the “main ship 
channel” of the Delaware River, though title to the 
bed be in Delaware. State v. Federanko : 

Where facts presented raise question as to voluntari- 
ness of plea of guilty, application for habeas 
corpus should not be denied without vepintties State 
v. Reali : 

When at the time of pleading ax court is onus 
informed that accused claims to be innocent, a 
plea of guilty should be refused. State v. Reali 


Defendants are not entitled before trial to inspection 
of statements of witnesses in the possession of the 
Prosecutor. State v. Johnson 

The right of a defendant to examine his confession 
before trial is in the discretion of the trial court 
which discretion is not to be exercised in the 
absence of a showing of justifiable cause therefor. 
State v. Johnson 

On application for inspection of confession ‘before 
trial notice should be accompanied by affidavits 
— the reason for the ne State 

. Johnson 

Belief of counsel that there is weeneiatmes betw een 
State’s case and what defendant had told counsel 
is insufficient cause for inspection of confession 
before trial. State v. Johnson 

Court may order several individual indictments 
against individual defendants consolidated for 
trial where the offenses are of similar character 
or are based on connected transactions and the de- 
fendants participated in same transaction or series 
of transactions. State v. Manney 

It is not necessary under R. R. 3:4-8 for consolidation 
of indictments against separate defendants that the 
indictments expressly allege joint participation of 
the defendants; such joint action may be shown in 
any acceptable form. State v. Manney 

Prejudice warranting a severance of offenses under 
R. R. 3:5-7 must be such that the jury would be 
unable to comply with the trial courts instruction. 
State v. Manney 

The fact that testimony admissible against one ac- 
cused will not be admissible against another or 
that one intends to call the other as a witness is 
not ordinarily such prejudice as will warrant a 
severance. State v. Manney 

Where on indictment for murder in first degree de- 
fense of insanity and of lack of premeditation are 
based in part on record of prior convictions and 
prior infractions of the law, it is prejudicial error 
to charge that evidence of prior convictions must 
be considered for the sole purpose of determining 

redibility and for no other purpose whatsoever. 
State v. Wolak 

Convictions of crimes by a person beyond the statu- 
tory juvenile age may be shown and used for the 
purpose of affecting credibility but adjudications 
of guilt < Juveniles may not be so shown or used. 
State v. Wolak 

Use of illegally obtained evidence does not constitute 
prejudice or deprivation of fair trial where de- 
fendant is not surprised thereby. State v. Black- 
well and Barrechia 

Assault with intent to commit rape and the actual 
commission of the rape are parts of one transac- 
tion and constitute but one crime and it is error to 
permit the jury to bring back verdicts of guilty 
on both charges. State v. Riley 

Whether an actual “breaking of the skin is necessary 
for a “wounding” under N. J. S. 2A:90-1 not de- 
cided though it is noted the weight of authority so 
holds. State v. Riley -s 

While the examination of witnesses by the trial 
judge in a criminal case lies largely in his discre- 
tion, he should not by the form, manner or extent 
of his questioning indicate his opinion as to guilt 
or the evidence and should observe the principles 
governing the examination of witnesses generally. 
State v. Riley 

In examining witnesses in a criminal trial the judge 
should confine his questions to discovering the 
truth when, in his opinion, the witness has not 
testified with entire frankness or is recalcitrant, 
or counsel has been unable to elicit some material 
fact and should not subject the witness to exten- 
Sive questioning nor embark on a new line of 
questioning. State v. Riley 


' Held. court's interrogation of State's principle wit- 


ness here was prejudicial error. State v. Riley . 
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On indictment for rape, court should charge, where 
penetration is in question, that penetration is an 
essential element of the crime and not content it- 
self with using the term “carnal knowledge” used 
in the statute. State v. Riley ..... 

All of the tests of insanity as a defense to a criminal 
charge require the existence of some form of 
mental disease. State v. White : 

Voluntary use of narcotics, in the absence of mental 
disease resulting therefrom, is not a defense to 
murder, but if it is such as to prostrate the facili- 
ties so as to prevent formation of an essential tr~ 
ent, it will reduce the degree where premeditated 
murder is charged and is pertinent where the 
charge is murder committed in perpetration of a 
felony. State v. White 

The bodily demand for drugs pare withioawes is 
not such an insane compulsion as will constitute 
temporary insanity excusing murder. State v. 


White . 307 


A confession taken under oath does not villate guar- 
antee against self-incrimination and is admissible 
at least where there was no simulation of judicial 
proceeding and threat of ida for failure to 
comply. State v. White . 

In trial for lst degree murder it is error for court to 
charge on parole and probation law, but if jury 
inquires thereof, the court should answer but fol- 
low its answer with instructions to exclude the 


subject from consideration. State v. White ...... 307 


Where defense to lst degree murder is insanity court 
should comply with a request to charge that the 
evidence on insanity need not be entirely disre- 
garded though it be insufficient to establish in- 
sanity as a defense. State v. White .. 

In prosecution under N. J. S. 2A:170-1 it is ‘insuffi- 
cient for conviction to merely show that accused, 
when apprehended, could not give a good account 
of himself. State v. Salerno 

In prosecution under N. J. S. 2A:170-1 State must 
prove accused was in the state for the purpose of 
engaging in a specific unlawful activity and not 
merely that he was motivated by some indeter- 


minable unlawful purpose. State v. Salerno ...... 331 


On drunken driving charge the State must prove 
the violation beyond a reasonable doubt. State v. 
Emery 

On drunken driving charge State need not prove 
accused was absolutely “drunk” but merely that 
he had imbibed to the extent that his physical or 

mental faculties were uaaneiniiis affected. State 
v. Emery 

The doctrine of collateral aed dain: in crim- 
inal as well as in civil cases and precludes prose- 
cution of a second charge which is factually incon- 


sistent with a prior conviction. State v. Emery .. 331 


N. J. S. 2A:3-6 and R. R. 3:10-10 do not give to a de- 
fendant a right to trial de novo in the County 
Court on appeal from every judgment of a muni- 
cipal court. State v. Schrier 

In absence of statutory provision, a detendait cannot 
appeal and have a trial de novo in the County 
Court after a plea of guilty or non vult in the 


Municipal Court. State v. Schrier 382 


N. J. S. 2A:3-6 and the rules only preserve to a de- 
fendant the right theretofore possessed to a trial 
de novo or to a review on the record without trial 


de novo, whichever is warranted. State v. Schrier 382 


Not every sale to a detective is a sale to a “State or 
governmental agency” within N. J. S. 2A:170-77.3. 


State v. Schrier ae oo, «Oe 


The State, in a circumstantial evidence case, is re- 
quired to exclude beyond a reasonable doubt every 
other hypothesis except that of guilt of the offense 
charged and where the proofs are such that an 
inference of innocence or of commission of some 
other offense is fairly and reasonably possible 
there should be an acquittal though an inference 


of guilt is also possible. State v. Dancyger .... 402 


Where, on circumstantial evidence, offense of receiv- 
ing stolen goods is as probable as that of larceny, 
conviction for larceny is improper. State v. Dan- 


cyger . 402 


Receiving stolen goods is a distinct, substantive of- 
fense for which conviction may not be had on an 
accessory or accomplice of the thief. State v. Dan- 


cyger .. 402 


Recent possession of stolen goods is a circumstance 
to be considered by the jury and in connection 
with other evidence can raise an inference or re- 
buttable presumption that the possessor was the 


thief. State v. Dancyger 402 


The pendency of an indictment is not double jeop- 
ardy unless proceedings have been taken there- 
under creating such jeopardy. State v. Preto, et 


als . 414 


The granting of a mistrial without defendant’s con- 
sent after the jury has been sworn constitutes an 
acquittal and a bar to subsequent prosecution for 
the same offense unless there was ‘absolute neces- 


sity” for the mistrial. State v. Preto, et als . 414 


Neither the fact that a juror is the mother of another 
client of defense counsel nor that the State recent- 
ly discovered the identity of co-conspirators is 
such “absolute necessity” for a mistrial as to pre- 
vent same from constituting an ree State 


v. Preto, et als .. 414 


The writ of habeas corpus is not available to a ‘per- 
son committed by virtue of a judgment of a com- 
petent tribunal. Janiec v. 

An applicant for habeas corpus to be entitled to 
issuance of the writ, must be entitled to immediate 


release if successful. Janiec v. McCorkle, etc .... 462 


Habeas corpus is not available where a person con- 
fined as an habitual offender seeks to attack an 
underlying conviction on the ground the court in 
which such conviction took place had no jurisdic- 
tion to convict him. Janiec v. McCorkle, etc. 

If the ancient writ or coram nobis ever existed it 
was abolished by former Rule 3:60-2 but where 
justice requires appropriate substitute relief will 


be granted. Janiec v. McCorkle, etc 462 


Where a defendant seeks to vacate a conviction 
which formed an underlying basis for his subse- 
quent sentence as an habitual offender, he may do 
so by motion in the court in which he had been 
convicted on fully verified papers and on notice to 
the Prosecutor. Janiec v. McCorkle, etc 
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Application to vacate a conviction and sentence fully 
served which formed a basis for subsequent sen- 
tence as habitual offender is addressed to discre- 
tion of court and court may consider element of 
time elapsed as well as other factors in determin- 
ing whether moving papers make out a case for 
relief entitling applicant to full hearing. Janiec 
v. McCorkle, etc 

Mere showing that conviction prior to our new auiee 
was without counsel or affirmative advice of the 
right thereto, without more, is insufficient to justi- 
fy vacating conviction and sentence served there- 
under which formed basis for subsequent sentence 
as habitual offender. Janiec v. McCorkle, etc 

A prisoner who breaks out of jail is guilty of escape 
in violation of N. J. S. 2A:104-6 though his confine- 
ment was irregular; the irregularity should be at- 
tacked by regular and legal means. State v. Hayes 

Prisoner under 18'years of age does not have the 
right to break out of jail merely because he was 
confined in jail with adults contrary to N. J. S. 
2A:4-33. State v. Hayes 

Supreme Court Limits Charge on Failure of Aevum 
to Testify : 

A detuned is entitled to pretrial inspection of his 
own statement or confession unless disclosure 
would “improperly hamper the prosecution”. State 
v. Johnson 

On defendant's gretrial application for edie of 
his confession or statement it is sufficient if de- 
fendant shows ex parte that he does not recall it 
with sufficient detail to satisfy his counsel that 
he can fairly go to trial without it, or that it was 
involuntary, and burden then shifts to State to 
show extraordinary circumstances in opposition re- 
quiring appropriate action other than disclosure. 
State v. Johnson 

A defendant is not entitled to pretrial examination 
of statements of prospective State witnesses against 
him. State v. Johnson 

A breaking of the skin of the victim is not necessary 
to make a battery an atrocious assault and battery; 
it is the quality or nature of the attack that deter- 
mines the offense. State v. Riley . 

Where several defendants agree to perpetration of 
an atrocious assault and battery in the commission 
of another crime, it is immaterial that the identity 
of the attacker is not established; all are guilty as 
principals under R. S. 2A:85-14. State v. Riley .. 


CURTESY 


The right of curtesy is governed by the law in effect 
when the wife becomes seized of real property. In 
re Flasch 

The right of curtesy ‘consumate under N. J. S. A. 
3A:35-2, like the right of dower, abates and is 
barred on the death of the widower prior to assign- 
ment of curtesy and the court cannot thereafter 
retrospectively award a gross sum in lieu of cur- 
tesy. In re Flasch 

N. J. S. A. 3A:35-4 gives a surviving spouse the right 
of quarantine—the right to use of the mansion 
house without rent—until dower or curtesy is 
assigned. In re Flasch 

One having a right of quarantine is ‘entitled to re- 
imbursement from remaindermen for mortgage 
interest, principal, taxes, insurance and other 
maintenance expenses paid. In re Flasch 


of the deceased spouse, is under a duty to have his 
curtesy allotted at once and failure to do so is 
a breach of duty which may terminate the right of 
quarantine. In re Flasch : 
Payments of mortgage principal, interest, taxes and 
maintenance expenses made by a father On prop- 
erty which descended to his minor children and 
in which they reside are presumed to be made as 
gifts to the children or in recognition of his obliga- 
tion to support them and without intent to receive 
reimbursement. In re Flasch ; rae 


CUSTODY 


Refuses To Fix Religion in Custody Order ........ 

The duty of a father to support his children and his 
right of visitation or custody are not dependent on 
or connected with each other. Fiore v. Fiore 

Where mother to whom custody is awarded inter- 
feres with father’s rights of visitation and relations 
between child and father, remedy is not to abate 
support payments but to remove the child to a 
stranger if necessary or impose a jail sentence on 
her for contempt. Fiore v. Fiore 

A person standing in loco parentis, Such as a step- 
mother, has prior right of custody, as against rela- 
tives of the minor, if she is a fit person and the 
welfare of the child does not dictate otherwise. In 
re Flasch - oe nas 


DAMAGES 


The measure of damages to the vendor for the 
vendee’s breach of contract to purchase real estate 
is the difference between the contract price and 
the market value at the time of breach. Sheehy v. 
Galipeau 

Where a resale is ‘made by : a vendor after ‘breach of 
contract to purchase by the vendee, under condi- 
tions as favorable as the original sale and within 
a reasonable time, especially with the acquiescence 
of the defaulting vendee, the resale price is prima 
facie evidence of market value. Sheehy v. Gali- 
peau 

What Factors Determine An Excessive Verdict?, by 
Hon. Edward V. Martino 

The damages where a supplier or producer has been 
prevented by defendant from completing his con- 
tract are his loss of profit, measured generally by 
the difference between the contract price and the 
cost of performance. Apex v. Alexander 

Deductibility from plaintiff's damages for breach of 
contract to purchase items of an allowance for be- 
ing relieved of care, trouble, risk and responsibil- 
ity of performance not decided. ated v. Alex- 
ander 
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Damages, Cont’d 


In action by supplier or producer for damages for 
breach of contract to purchase items, it is assumed 
that the value or expense of supervisory services 
of the owners or others is part of general over- 
head to be included in cost of production calcula- 
tion and burden is therefore on supplier or pro- 
ducer to disprove the factual applicability of that 
assumption if same is not included. eet v. Alex- 
IN coh ait parte AE re eI st SE as : 

Plaintiff in a anand injury onlin. must establish 
merely by a preponderance of the evidence or 
greater weight of the evidence that the injuries re- 
sulted from the accident and charge that it must 
be established with ‘reasonable certainty” or ‘“‘by 
clear and convincing evidence’”’ is erroneous. Botta 
v. Brunner et al meth 

In a personal injury action it is improper for oneunit 
to suggest to the jury a calculation of damages for 
pain and suffering by the hour, day or week; or 
to advise them of the amount of the ad damnum 
clause; or to State his opinion of what the award 
should be or what would be a reasonable amount; 
or to suggest that they consider what they would 
want as compensation; and the complaint should 
not be sent to the jury as a matter of course. Botta 
v. Brunner et al , 

The measure of damages for pain a wettacine | is 

“fair and reasonable compensation: to be determin- 
ed solely by the jury on the evidence in the case 
uninfluenced by any extraneous estimates or sug- 
gestions as to the amount to be awarded or as to 
method of calculation. Botta v. Brunner et al 

On an accounting for wrongful appropriation of 
trade secrets the plaintiff can accept transactions 
resulting in a loss and the infringer can Only set 
off his losses in One year against his profits in 
others if they arose out of the same transaction or 
were a necessary preliminary to the profitable 
transactions, the burden being on the infringer 
and all doubis being resolved against him. Got- 
tacko v. American 

Punitive damages are not sa unless defend- 
ant’s acts show reckless indifference and were 
willful or malicious. Tidewater v. Camden 

Reference in summation by plaintiff's attorney to ad 
damnum clause held not to be within the plain 
error rule here where liability was admitted and 
verdicts found not excessive. Carlucci v. Stichman 

A parent is entitled to damages for loss of services 
of his child and where injury to the child is such 
that reasonable inen could find that probably 
there will be resultant loss of services, then even 
in the absence of proof of the nature of the ser- 
vices lost or the extent thereof and even in the 
absence of testimony that there probably would be 
some loss, the issue of such damages is for the 
jury. Simmel v. N. J. Corp. 

While the inflicting of anguish by the eaiiiaais in- 
jury of another without trauma to the plaintiff is 
irremediable, where there was trauma recovery 
may be had for the entire, inseparable, resulting 
psychiatric complex induced by the inseparable 
shock of the trauma and of the simultaneous in- 
jury of the other person. Greenberg vy. Stanley et 
al 

In death action for death of a young child, some 
degree of conjecture as to damages is unavoidable. 
Greenberg v. Stanley, et al 

Services of the mother in nursing her injured child 
are not an element of recovery in her per quod 
action. Healing v. Security Steel 

Compensatory as well as punitive damages may be 
recovered on a count asking for punitive damages. 
Frega v. Northern N. J. Mtg. 

Except where punitive damages are united: re- 
covery is limited to actual damages proved and 
if none is proved then recovery is limited to nom- 
inal damages. Ench v. Bluestein 

While failure of agent to disburse funds in accord- 
ance with his principal's instructions is a violation 
rendering him liable to the principal in damages, 
the principal cannet recover the amount of the 
funds where the agent disbursed same in payment 
of other obligations of the principal, but can re- 
cover other actual damages resulting from the 
violation of instructions. Ench v. Bluestein 

In action by principal against agent for failure to 
disburse funds as directed it is plain error to fail 
to charge on effect of use of the funds to pay other 
debts of principal where that defense was raised 
and tried. Ench v. Bluestein ; Re 

Where purchaser cannot rescind sale effected by 
fraud his damages are the difference in value be- 
tween what he received and what he was supposed 
to have received. Kelleher v. Detroit and Orley 

An employer is not liable for punitive damages for 
fraud of his employee unless the agent was author- 
ized to make the misrepresentation or there was 
ratification, or the employer had knowledge there- 
of and acquiesced therein and retained the bene- 
fits. Kelleher v. Detroit and Orley ‘ 


The Botta case ruling declaring references to the ad 
damnum clause improper is prospective Only and 
does not apply to cases tried prior to that decision. 
Johnson v. Stoveken 

Reference to ad damnum clause oni swtinnte objec- 
tion at the trial, is not plain error requiring rever- 
sal where damages awarded were not excessive. 
Johnson v. Stoveken 

Where physicians bill is for services rendered in 
treatment of accidental injury and also for treat- 
ment of non-accident related condition and is not 
broken down, it is fair and proper for the court to 
allocate a reasonable proportion of the bill to 
damages for the accident and to deduct or disallow 
the portion allocated to other treatment. Mengle 
v. Shields 

The Botta case rule barring statements by ‘counsel 
as to figures or amounts of verdicts which the jury 
may or can consider applies only to personal in- 
jury cases and does not apply to claims for prop- 
erty damage. Paradossi v. Reinauer ............. 
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DEATH ACTIONS 
Failure to provide a seaworthy vessel is a “wrongful 


act, neglect or default” within the meaning of the 
New Jeresy Wrongful Death Act and will allow 
recovery under that act. Skovgaard v. Tungus 


Follow Skovgaard Case; Contributory Negligence 


BAMA ING SRPOROIBS oa ocd. ois anc x care ecaveals Suen eens 


In death action for death of a young child, some 


degree of conjecture as to damages is unavoidable. 
Greenberg v. Stanley, et al ............c.c0ccece 


DEFAMATION 
A communication made bona fide on any subject in 


which the party communicating has an interest or 
duty is privileged if made to another having a cor- 
responding interest or duty, though it contain 
criminatory matter. Jorgensen v. Penn. R. R. 


The burden of proving excessive publication or 


malice which will destroy the qualified privilege 
is on the one asserting actionable defamation. 
Jorgensen v. Penn R. R. 


Mere showing of extensive publication without proof 


connecting defendant with such publication is 
not sufficient to destroy privilege. Jorgensen v. 
Penn R. R. 


An employer is entitled to rely on the truth of state- 


ments of his agents whose duty it was to investi- 
gate and to make the statements. Jorgensen v. 
Penn. R. R. : 


DISCOVERY 
The Right To Discovery In Divorce Actions, by Isaac 


Ginsberg 


Defendants are not entitled before trial to inspection 


of statements of witnesses in the possession of the 
Prosecutor. State v. Johnson 


The right of a defendant to examine his confession 


before trial is in the discretion of the trial court 
which discretion is not to be exercised in the ab- 
sence of a showing of justifiable cause therefor. 
State v. Johnson 


On application for inspection of confession before 


trial notice should be accompanied by affidavits 
substantiating the reason for the request. State v. 
Johnson 


Belief of counsel that there is inconsistency between 


State’s case and what defendant had told counsel 
is insufficient cause for inspection of confession 
before trial. State v. Johnson 


A defendant is entitled to pretrial inspection of his 


own statement or confession unless disclosure 
would “improperly hamper the prosecution”. State 
v. Johnson 


On defendant's pretrial application for inspection of 


his confession or statement it is sufficient if de- 
fendant shows ex parte that he does not recall 
it with sufficient detail to satisfy his counsel that 
he can fairly go to trial without it, or that it was 
involuntary, and burden then shifts to State to 
show extraordinary circumstances in opposition 
requiring appropriate action other than disclosure. 
State v. Johnson 


A defendant is not entitled to pretrial examination 


of statements of prospective State witnesses against 
him. State v. Johnson 


DISCRIMINATION 
New Jersey Housing Anti-Bias Law: Applicability 


to Non-State-Aided Developments, by Robert S. 
Fisher and Carl Greenberg. 


DISMISSAL 
Dismissals on the opening are not favored and it is 


not enough for dismissal that the opening is lack- 
ing in ultimate definiteness; it must clearly appear 
after resolving all doubts in plaintiff's favor that 
no cause of action whatever exists. Farkas v. Free- 
holders 


DIVIDENDS 
The rights of non-cumulative preferred stockholders 


rest generally on the terms of the certificate of in- 
corporation. Leeds & Lippincott v. Nevins, et als 


Where the certificate of incorporation is silent or so 


general with reference to the rights of preferred 
stockholders as to leave adequate room for the 
construction of the contractual arrangement be- 
tween the parties, the dividend credit rule will be 
applied. but where, as here, the certificate is clear 
and unambiguous, it will be enforced as written. 
Leeds & Lippincott v. Nevins, et als 


Provision that preferred stock shall be non-cumula- 


tive and shall be entitled to earned but not de- 
clared dividends only in event of dividends to 
common stock in excess of net profits for that 
year prevents application of dividend credit rule 
in absence of dividend to common stock in excess 
of earned profits. Leeds & Lippincott v. Nevins, 
et als eres 


DIVORCE 
R. R. 4:8-1, 5 and 6 apply to complaints for divorce 


on the ground of cruelty and the complaint should 
therefore set forth facts sufficient to sustain the 
claim for relief and apprise the adversary thereof, 
but need not plead the proofs. Wheeler v. Wheeler 


The Right To Discovery In Divorce Actions, by Isaac 


Ginsburg Buide Ghd sa Se to aetna adie ed rien en rene ead 


The test as to extreme cruelty is not the means used 


but rather the effect produced on the complaining 
spouse. Martinique v. Martinique 


Defendant's persistence in a course of conduct which 


has a deleterious effect on the health and safety 
of plaintiff after being advised thereof by plain- 
tiff and a physician constitutes extreme cruelty. 
Martinique v. Martinique 


Held, defendant's sexual demands and conduct as to 


plaintiff's health in the instant case constituted 
extreme cruelty. Martinique v. Martinique 


In cases of extreme cruelty, particularly where the 


act alleged are such as are committed behind 
closed doors, the rule as to corroboration is satis- 
fied if there is testimony of others or established 
surrounding circumstances which satisfy the court 
that plaintiff's testimony as a whole is credible 
and worthy of belief; there need not be specific 
corroboration of each act of cruelty. Martinique 
vw. Martinique .......:.> eae ee aieecee 
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A wife’s testimony that her husband insisted on 
sexual relations following an operation against 
her wishes and against a physician’s advice may 
be corroborated by the attending ee Mar- 
tinique v. Martinique ..... 

Continued residence by a wife in ‘the husband's 
home does not bar a claim of and judgment on 
extreme cruelty. Martinique v. Martinique .. 


DOMESTIC RELATIONS 


While under the Schneider case a husband may not 
be legally obligated to support his stepchild, the 
refusal of the wife and mother to remove such 
child from their household and abandon her to 
others does not make the wife a deserter nor 
justify refusal of the husband to adequately sup- 
port the wife and their children. Paragian v. 
Paragian 

Where a husband wilfully fails to supply his wife 
and children with support sufficient for the basic 
necessities of life he has deserted them within 
the meaning of N. J. S. 2A:4-18e. Paragian v. 
Paragian : as 

Marriage of the defendant and the mother of a 
bastard child pending an appeal from a filiation 
order in a proceeding under N. J. S. A. 9:17, legiti- 
mizes the child and abates the proceeding regard- 
less of defendant’s motive in entering into the 
marriage. Overseer v. Koznowicz 


DRUNKEN DRIVING 


On drunken driving charge the State must prove the 
violation beyond a reasonable doubt. State v. 
Emery 

On drunken driving charge State need not prove ac- 
cused was absolutely “drunk” but merely that he 
had imbibed to the extent that his physical or 
mental faculties were deleteriously affected. State 
v. Emery 


EASEMENTS 


An easement by implied reservation arises as the 
result of apparent use by the common owner at 
the time of conveyance, is an exception to the 
rule that a grantor will not be heard in derogation 
of his grant, and is more difficult to establish than 
an implied grant. Adams v. Cale 

The elements necessary to establish an easement by 
implied reservation at the time of conveyance are: 
(1) apparent use, (2) continuity, (3) permanent 
character and (4) reasonable necessity. Adams 
v. Cale 

An easement of necessity is implied only where the 
lands could not otherwise be utilized and arises 
only in relation to conditions existing at the time 
of severance of common ownership. Adams v. Cale 

An easement of necessity is terminated when other 
means of access becomes available to the owner of 
the lands by reason of common ownership with 
adjoining lands. Adams v. Cale 

Easements of necessity arise by inference or impli- 
cation of an intent implied from the facts sur- 
rounding the primary conveyance. Tidewater v. 
Camden 

An easement by necessity may arise where such 
easement is “reasonably necessary for convenient, 
comfortable or beneficial enjoyment” of the dom- 
inant lands and not only where without such ease- 
ment the dominant tenant could have no beneficial 
enjoyment of his lands whatsoever. Tidewater v. 
Camden 

Held, on facts, tenant of gas station entitled to im- 
plied easement to highway over strip between sta- 
tion and highway retained by landlord, but with 
appropriate upward adjustment in rent. Tidewater 
v. Camden 

To acquire an easement by prescription there must 
be a use of the land that is adverse, hostile, ex- 
clusive, continuous, uninterrupted, visible and 
notorious for 20 years. Hazek v. Greene, et als 

Adversity and hostility are states of mind generally 
proved by outward manifestations of the mental 
processes of the persons claiming the easement 
and those against whom it is claimed. Hazek v. 
Greene, et als 

The person claiming an easement by prescription 
has the burden of proving his claim of adverse use 
but on his showing an open, continuous, uninter- 
rupted, exclusive use for 20 years, the initial bur- 
den of proof is satisfied and a presumption arises 
that the use was adverse, though the final burden 
remains with him. Hazek v. Greene, et als 

Presumption of adverse use arising from 20 years of 
continuous use is refuted where use of the lands in 
question was only part of a much more extensive 
use over other lands and was a general customary 
use of this and other lands in the area by the pub- 
lic in general. Hazek v. Greene, et als 

Held, use by riding academy of adjoining trails 
constituting part of an extensive net work of 
trails over open lands in the area. along with other 
members of the horse riding public and without 
established objection, was not such adverse and 
hostile use as to create easement by prescription. 

Hazek v. Greene, et als 

Where title is held by a fee simple determinable, 
prescriptive rights in the process of vesting 
against the fee holder are cut off on the occurring 
of the event causing the reverter. Hazek v. 
Greene, et als ee , : a 


EDUCATION 


A regional schoo] district may under R. S. 18:14-8 
provide transportation along its established school 
bus routes for children resident in the district at- 
tending a non-profit parochial school though such 
children are in grades below those for which the 
regional district was established. Tunney and Bd. 
of Ed. of Central Regional High v. State Bd of Ed. 


ELECTIONS 


The County Clerk has no standing to appeal from 
a judgment removing a municipal referendum 
from the ballot where the municipality has re- 
solved not to appeal and the County Clerk could 
comply without difficulty. Bitkin v. Westwood .. 

(Continued on next page) 
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ESCAPE 


A prisoner. who breaks out of jail is guilty of escape 
in violation of N. J. S. 2A:104-6 though his confine- 
ment was irregular; the irregularity should be 
attacked by regular and legal means. State v. 
Hayes 

Prisoner under 18 years of age ‘does not have ‘the 
right to break out of jail merely because he was 
confined in jail with adults aataiaed to N. J. S. 
2A:4-33. State v. Hayes ‘ : 


ESTATES 


N. J. S. 3A:24-2 gives a preference to judgments 
entered against the deceased which cannot be de- 
feated by the issuance of execution on a judgment 
secured against the estate after decedent's death. 
In re Estate of Landis 

A County Welfare Board’s claim under a duly filed 
reimbursement agreement has priority over a 
judgment entered against the decedent's estate 
though execution was issued on the later first. 
In re Estate of Landis 

The preference given by N. J. S. 3A:24 2 applies only 
to judgments entered against deceased during his 
life and not to judgments entered against the 
estate. In re Estate of Landis 

The rule that a junior judgment creditor can secure 
priority over a senior judgment creditor by earlier 
issuance of execution applies only where they 
both have the same preference status. In re Estate 
of Landis a 

By virtue of N. J. S. A. 3A:25-30 etc. taxes On non- 
testamentary transfers in cases of wills made after 
Jan. 1, 1951 are to be apportioned unless the testa- 
tor otherwise directs in his will. In re Berman 

Direction in will that all taxes on “my property and 
estate disposed of by me, whether under this, my 
will or any other conveyance made by me” be 
paid from residuary estate, held to include taxes 
on personal as well as real property passing both 
under and outside the will. In re Berman 

Provision in later will directing payment of all es- 
tate taxes from residuary estate supersedes provi- 
sion in earlier trust for payment therefrom of 
taxes due thereon. In re Berman 

A codicil which solely purports to effect a change 
of executor, will, in the absence of intent to the 
contrary, be admitted to probate though the will 
it sought to amend is lost, if it is clear, unambigu- 
ous, and not dependent on the will for comprehen- 
sion. In re Sapery 

In the absence of a specific direction by decedent 
or of a statute to the contrary, estate taxes are to 
be paid from the residuary estate. Est. of Burnett 

N. J. S. 3A:25-30 applies to apportionment of estate 
taxes only where the will was executed or repub- 
lished after Jan. 1, 1951 and relates only to appor- 
tionment between a fiduciary and transferees of 
non-probate assets. Est. of Burnett : 

In the absence of a airective to the contrary in a 
will, a surviving spouse is entitled to his full 
marital deduction and is not required to contrib- 
ute proportionately out of his share of the resid- 
uary estate to the payment of estate taxes when 


his share qualifies for the deduction. Est. of Burnett ¢ 


Estate Corporations—Beneficiary Rights and Fidu- 
ciary Duties, by Raymond Del Tufo, Jr. 

While passage of time alone will not invalidate a 
naked power of sale, an exercise thereof, to be 
valid, must be in aid of testamentary objects or 
purposes for which the testator intended the 
power to be used. Bruce v. Black, et als 

Purported exercise of power of sale 15 years after 
death of testator, when nothing remained to be 
done to carry out testator’s intentions and which 
was not intended to convert the realty into cash 
within a reasonable time for convenience of the 
devisees, is ultra vires and invalid. Bruce v. Black, 
et als ae . 

The date of the judgment of distribution is the de- 
terminative date of valuation of shares of stock 
for distribution purposes. In re Kantner 

In the aosence of an expressed intention contra a 
testamentary power of appointment of personalty 
of the donor is validly exercised by a will valid 
under the law of the donee’s domicile though such 
will did not comply with the formal requisites of 
the donor’s domicile. Guaranty v. Stevens 

An apportionment statute begins where the federal 
act and determination lcaves off. Hale v. Leeds 

In the absence of an express intention contra a di- 
vorced spouse is liable for the share of the estate 
tax attributable to amounts payable under a sepa- 
aration agreement which the federal authorities 
have included in the taxable estate. Hale v. Leeds 

The state courts will not, in an apportionment 
action, determine complicated problems of federal 
taxation. Hale v. Leeds 

An executor is not required to litigate debatable 
questions of estate tax deductibility in the absence 
of a demand therefor with tender of indemnifica- 
tion for attorney’s fees and costs. Hale v. Leeds 

The scheme of the New Jersey Apportionment stat- 
ute, N. J. S. 3A:25-33, is that in the absence of a 
clear contrary intent, the recipients of assets 
Properly includable in the taxable estate shall 
Pay a pro rata share of the tax. Hale v. Leeds 


ESTOPPEL 


The rule of estoppel is that a right or fact put in 
issue and directly determined by a court of com- 
petent jurisdiction as a ground of recovery, can- 
not be disputed in a subsequent suit between the 
parties or their privies though it be on a different 
cause of action. Robinson v. Gallagher 

Actual litigation of an issue and necessity of deter- 
mination thereof to support the judgment rendered 
are prerequisites to application of collateral estop- 
pel. Robinson v. Gallagher 

Acceptance by a party of payment of a judgment to 
which he is in any event entitled does not estop 
him from pursuing an appeal which could serve 
only to increase not reduce the judgment. Got- 
tscko v. American 

The filing of a claim and request for distribution 
estops a creditor from attacking the assignment 
but not from attacking a sale made thereunder. 
In re Old Colony » ng 
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Held, action of plaintiff in entering into agreements 
to pay #or water mains with full knowledge and 
without formal objection estopps plaintiff from 
later attacking charge as unreasonable. Woodside 
v. Morristown 

Generally laches is not a defense to injunctive relief 
against unfair competition. The Great Atlantic and 
Pacific Tea Co. v. A. & P. Trucking Corporation, 
et als 

A municipality may be estopped by its conduct from 
changing its policy in the operation of a utility as 
a proprietary function. Rutan v. Belleville ~~~ 

A settlement by or at the instance of one person of 
the liability to another person involved in a colli- 
sion, estops the former from subsequently bring- 
ing an action against the latter predicated on his 
negligence. Rogers v. American 


EVIDENCE 


The parol evidence rule does not preclude proof as 
to whether the parties to a release intended to 
discharge a second tortfeasor thereby or to treat 
the consideration received as full satisfaction of 
that: claim: Breen. v: Peek. .... «5. cicc co ccnccnees 

Where a resale is made by a vendor etter ‘neneals 
of contract to purchase by the vendee, under con- 
ditions as favorable as the original sale and within 
a reasonable time, especially with the acquies- 
cence of the defaulting vendee, the resale price 
is prima facie evidence of market value. Sheehy v. 
Galipeau 

A person's state of mind may be established by his 
contemporaneous declarations. In re Spiegelglass 

Evidence of a person's declaration demonstrative of 
his present state of mind is admissible as proof of 
his prior state of mind subject to the court’s dis- 
cretion to reject same where because of the cir- 
cumstances or time interval it concludes there is 
no reasonable basis for finding a continuity in 
state of mind. In re Spiegelglass ‘ : 

Where a State’s witness has made prior notes or 
Statements relating to the subject matter of the 
direct testimony he has given, the defense is en- 
titled to inspect and use same on cross-examina- 
tion if they are or can be made available, generally 
without any preliminary showing of inconsistency. 
and without any right in the State to introduce 
them in evidence. State v. Hunt mee 

Statements or admissions made by defendant to 
doctors retained or obtained by application of his 
counsel are within the attorney-client — 
State v. Hunt 

Photograph of disemboweled murder eletinn held 
improperly admitted but not reversible error 
since no proper objection thereto was made and on 
record court does not find they were substantially 
prejudicial. State v. Bucanis 

Photographs of gruesome aspects of a onieliea case 
are not objectionable for this reason alone nor are 
they admissible merely because of some probative 
value; their admission or rejection depends on 
the extent of their relevance and their inherent 
prejudicial qualities. State v. Bucanis : 

The admission of horrifying or gruesome photo- 
graphs tending to prove only undenied facts or 
cumulative of other evidence is for the discretion 
of the trial court. State v. Bucanis 

Death of a party during the pendency of a trial does 
not render incompetent testimony already given 
as to transactions with or statements by the dece- 
dent under N. J. S. 2A:81-2 and said statute pro- 
vides no basis for striking such testimony. Know 
The Facts v. Ryan 

Absent a deliberate attempt to circumvent N. J. Ss. 
2A:8l-a the disqualification thereunder applies 
only to parties to the action and does not extend to 


officers, directors, stockholders or creditors of a 
corporate party. Know The Facts v. Ryan 
Impartial Medical Testimony: A New Audit, by 


Thomas F. Lambert, Jr. 

While the general rule in our state is that a general 
residuary clause will not ordinarily suffice as an 
exercise of a power of appointment, the court here 
finds on the facts that testatrix did thereby intend 
to and did in fact exercise the power. Bank of 
New York v. Black et als 

Unexplained failure of employer to produce em- 
ployee witness justifies adverse inference though 
witness was available to adversary. Michaels v. 
Brookchester, Inc 

Area No 2 by Howard Newcomb Morse 

Convictions of crimes by a person beyond the statu- 
tory juvenile age may be shown and used for the 
purpose of affecting credibility but adjudications 
of guilt of juveniles may not be so shown or used. 
State v. Wolak 

Where on indictment for murder in first degree de- 
fense of insanity and of lack of premeditation are 
based in part on record of prior convictions and 
prior infractions of the law, it is prejudicial error 
to charge that evidence of prior convictions must 
be considered for the sole purpose of determining 
credibility and for no other purpose whatsoever. 
State v. Wolak 

Failure by officer to list in return to ment me, 
incriminating material found on defendant does 
not affect admissibility of the material when it 
is sworn at the trial to have been found in de- 
fendant’s possession. State v. Blackwell and Bar- 
rechia 

The illegality of the method by whieh evidence: is 
procured against a suspect will not derogate from 
its admissibility in a criminal proceeding against 
him if it is evidential per se. State v. Blackwell 
and Barrechia 

Failure of officer executing search warrant to make 
full return may deprive him of protection of the 
warrant if called to account but does not affect 
admissibility of incriminatory data seized. State 
v. Blackwell and Barrechia 

Evidence secured by a search and seizure will ‘not 
be suppressed because of technical illegality in 
the search and seizure such as lack of jurisdiction 
of the magistrate to issue the warrant. Eleuteri 
et als v. Richman et al 
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Rule in New Jersey that proof otherwise admissible 
will be received and not suppressed notwithstand- 
ing illegality of search and seizure reaffirmed in 
absence of proof of “dirty business’ or of appreci- 
able disposition to flout constitutional guaranty. 
Eleuteri et als v. Richman et al me 

The use on cross-examination of a handwriting ex- 
pert, of specimens not in evidence nor admitted 
to be genuine, is not absolutely barred; it is for the 
discretion of the court to determine whether the 
value of cross examination by the use of such 
specimens will outweigh its possible dangers, de- 
lays and embarassments and advance _ justice. ; 
Stile cw.) RG 666s cosines ctl dee 283 

Held, in case where State’s case depended primarily 
on testimony of handwriting expert, it was error 
to refuse.to permit defense on cross examination 
to ask the expert to compare other specimens not 
then in evidence the authenticity of which defend- 
ant could prove. State v. Bulna ... 

A confession taken under oath does not villate guar- 
antee against self-incrimination and is admissible 
at least where there was no simulation of judicial 
proceeding and threat of penalty for failure to ; 
comply. State v. White 2p Sisiva ath area eee 307 

Results of lie detector test taken after trial are not 

“newly discovered evidence” where they could 
have been taken before trial. State v. Emery:.... 331 

“Newly discovered evidence” is not admissible if 
merely cumulative in nature. State v. Emery .... 331 

Question of general admissibility of lie detector tests 
not passed upon. State v. Emery ................ 331 

Charge that “if you find a witness swore falsely to a 
material fact, you will disregard that testimony” is 
erroneous because it makes application of the doc- 
trine mandatory rather than permissive and fails 
to distinguish between testimony which the wit- 
ness believed to be true and a wilful falsehood. 
Lawton v. Virginia 

The credibility of expert testimony, though not re- 
futted, is for the jury and where establishment of 
a physical fact is dependent on expert testimony, 
that fact is not such as will as a matter of law 
overcome testimony to the contrary. Franklin Dis- 
count Co. v. Harold C. Ford, t/a — Ford Auto 
Sales et al 

Non-denial of inculpatory : statements —s in the 
presence of the party charged may amount to an 
admission by him only where it would be natural 
for him to deny it if he had a motive for denying 
it and did not intend to admit it. Greenberg v. 
Stanley et al 

Silence is not an admission ‘where the inculpatory 
statement is made by a stranger whom the party 
is not called upon to notice. een: v. Stanley 
et al : . 393 

What a doctor treating a child paar what nn treated 
her for, how and for how long, and the relation 
between the alleged cause and her ailments are 
all matters on which only the doctor is — 
to testify. Migliozzi v. Safeway . 413 

Under appropriate circumstances results of surveys 
or polls may be admitted upon an authentic foun- 
dation being laid for the manner of formulation 
of the result of the poll. The Great Atlantic and 
Pacific Tea Co. v. A & P Trucking oaenes 
et als ‘ 

Parol evidence is not admissible to establish an oral 
agreement or the alleged prior location of a stake 
at variance with the courses and description 
contained in a deed unless the description is am- 
biguous or there is a well grounded doubt as to 
the true location arising out of an uncertain, in- 
sufficient or inaccurate description in the deed. 
Schroeder v. Engroff v. Hosick 

Evidence of prior injuries and physical condition is 
admissible but not evidence of prior accidents. 
Krug v. Wanner wc hide rion ee aed ae 571 

A cross-examiner has no right to require a witness 
to explain discrepancies or contradictions in her 
testimony; his rights are fully served by showing 
the contradiction and asking the witness the 
truth of one or the other version. Johnson v. 
Stoveken 
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While a surety, even one whose obligation to the 
creditor is direct, may even before judgment call 
on the principal debtor to exonerate him by pay- 
ing the claim, this remedy of exoneration cannot 
be invoked where it will hinder or prejudice the 
rights of the creditor. Salitan v. Magnus et al 522 


FEES 


Hudson County 
Schedule 


FIDUCIARIES 


Where there is a confidential relationship there is a 
duty of full disclosure and fair dealing by the one 
enjoying the confidence to those relying on him. 
Tiernan v. Carasaljo & Haddad 

Failure to make full disclosure where a confidential 
relationship exists, makes the fiduciary liable 
though the omission was unintentional and there 
was no unfair dealing by the fiduciary. Tiernan v. 
Carasaljo & Haddad 4 ; 

A fiduciary’s breach of duty, in the absence of bad 
faith or self-dealing, will render him liable oaly 
for loss to the cestui sustained thereby unless the 
breach is of such a nature that it is felt necessary 
to impose an absolute liability in order to deter 
trustees generally from committing - similar 
breaches. Tiernan v. Carasaljo & Haddad 

Held, fiduciary’s breach of duty of disclosure here 
imposed liability only for loss of cestui occasioned 
thereby. Tiernan v. Carasaljo & Haddad 


FORECLOSURE 


"A foreclosure of a mortgage does not cut off ease- 
ments granted after the mortgage unless the hold- 
er thereof was joined as a party in the foreclosure 
proceeding. Camp Clearwater v. Plock et als .... 


(Continued on next page) 
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FORUM NON CONVENIENS 


Where New Jersey is selected as the forum in good 
faith on many contacts with it, and where the 
sources of proof of some of the substantial issues 
are in or closer to New Jersey than to other avail- 
able forum, a claimant’s choice should not be 
denied on a mere weighing of relative conveni- 
ences. Starr et al v. Berry, et al 

It is not enough for invoking the doctrine of forum 
non conveniens that a defendant will be seriously 
inconvenienced; it must also appear that a trans- 
fer will not result in significant hardship to the 
plaintiffs. Starr et al v. Berry, et al ... 

If justice dictates that plaintiff's choice of forum be 
upheld, such should be the result notwithstanding 
its impact on the economy of the judicial system. 
Starr et al v. Berry, et al 


FRAUD 


Failure to list heirs in complaint for probate does 
not affect the proceedings and is not a fraud on 
the court. In re Estate of Gillen 

Fact that a physician testified in a bearing on a 
caveat that testatrix was incompetent to make the 
will offered, is no basis for claim of fraud where 
hearings were never completed and issue never 
adjudicated on the merits. In re Estate of Gillen 

Withdrawal of caveat is not fraud since caveator is 
not obligated to proceed to a final adjudication and 
may settle his claims. In re Estate of Gillen 

Where purchaser cannot rescind sale effected by 
fraud his damages are the difference in value be- 
tween what he received and what he was supposed 
to have received. Kelleher v. Detroit and Orley 


GOVERNMENT 


The New Jersey Law Enforcement Council, tel Nor- 
man L. Zucker ee ae ; anes 


GUARDIANSHIP 


On the death of an incompetent title to his real 
estate passes to his heirs or devisees. In re Beier 

On the ward’s death all of the guardian’s powers 
and duties cease except the obligation to account 
and turn over assets. In re Beier . 

The court cannot confirm a sale of hanomeainnd’s 
lands after the incompetent’s death. In re Beier 


HABEAS CORPUS 


Where facts presented raise question as to voluntari- 
ness of plea of guilty, application for habeas 
corpus should not be denied without hearing. State 
v. Reali 

The writ of habeas corpus is not ‘available toa per- 
son committed by virtue of a judgment of a com- 
petent tribunal. Janiec v. McCorkle, etc 

An applicant for habeas corpus to be entitled to 
issuance of the writ, must be entitled to immediate 
release if successful. Janiec v. McCorkle, ete 

Habeas corpus is not available where a person con- 
fined as an habitual offender seeks to attack an 
underlying conviction on the ground the court 
in which such conviction took place had no juris- 
diction to convict him. Janiec v. McCorkle, ete 


HUSBAND AND WIFE 


Where a husband wilfully fails to supply his wife 
and children with support sufficient for the basic 
necessities of life he has deserted them within the 
meaning of N. J. S. 2A:4-18e. Paragian v. Paragian 

While under the Schneider case a husband may not 
be legally obligated to support his stepchild, the 
refusal of the wife and mother to remove such 
child from their household and abandon her to 
others does not make the wife a deserter nor justi- 
fy refusal of the husband to adequately support 
the wife and their children. Paragian v. Paragian 

An action per quod by a husband for consequential 
damages for personal injuries sustained by his 
wife is within the 2 year statute of limitations. 
Rex v. Hutner 

Neither a husband nor wife can sue or maintain an 
action against each other for personal injuries. 
Koplik v. C. P. Trucking and Patrizio ; 

Liability for antenuptial torts is extinguished by 
subsequent marriage of the parties. Koplik v. C. 
Trucking and Patrizio 

Change in immunity of husband from suits by wife 
for personal injuries is for legislature, not the 
courts. Koplik v. C. P. Trucking and Patrizio 

The law of the place where the suit is brought deter- 
mines whether a wife may sue her husband for 
personal injuries. Koplik v. C. P. Trucking and 
Patrizio : oe ; 


INCOMPETENCY 


On the ward's death all of the guardian’s powers 
and duties cease except the obligation to account 
and turn over assets. In re Beier 

On the death of an incompetent title to his real es- 
tate passes to his heirs or devisees. In re Beier . 

The court cannot confirm a sale of incompetent’s 
lands after the incompetent’s death. In re Beier 


INDEMNIFICATION 


The extent to which an indemnitee will be indemni- 
fied for loss resulting from his own negligence de- 
pends on a construction of the indemnification 
agreement in the light of the language used and 
the surrounding circumstances. Stern et al v. Lar- 
ocea et al .. 

The rule that indemnification clauses will not cover 
claims arising out of the indemnitee’s negligence 
unless there is a clear and unequivocal expression 
of such intent is not generally applied in cases of 
losses only partially attributable to the indem- 


nitee’s negligence and if the language permits it 
is generally held the clause covers losses occasion- 
ed by the concurring negligence of the indemnitor 
and indemnitee if the negligence of the latter was 
only passive. Stern et al v. Larocca et al 
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Elements deemed relevant in determining whether 
an accident is within a contractor’s indemnity 
agreement are exclusive control] and possession 
by the contractor, character of negligence of 
owner, and immediate cause of the accident. Stern 
et al v. Larocca et al . 

Held, indémnity clause here covers all accidents to 
employees of contractor arising out of work con- 
tracted for irrespective of negligence of contractor 
or owner or both. Stern et al v. Larocca et al .. 

A settlement by the indemnitee after refusal of the 
indemnitor to defend does not bar indemnification 
if it was reasonable and made in oe faith. Stern 
et al v. Larocca et al : 


INFANTS 


Age, per se, creates no presumption of capacity or 
incapacity for contributory negligence. Rush v. 
N. J. & N. Y. Transit 

In determining whether a child is ote of eatin. 
tory negligence, its age, experience and capacity 
to understand and avoid the dangers involved are 
to be considered and if reasonable men might dif- 
fer as to whether the child failed to exercise such 
care as is usually exercised by persons of similar 
age, judgment and experience, a jury question is 
presented. Rush v. N. J. & N. Y. Transit 

If reasonable men might differ as to the capabilities 
of an infant to understand and avoid the dangers 
involved, then whether he was capable of con- 
tributory negligence becomes a jury question. 
Rush v. N. J. & N. Y. Transit 

Held, on facts, contributory negligence of 4 year old 
was jury question. Rush v. N. J. & N. Y. Transit 


INHERITANCE TAX 


The provision of R. S. 54:34-1 that transfers made 
within 3 years prior to death shall be deemed to 
have been made in contemplation of death in the 
absence of proof to the contrary, merely raises a 
presumption shifting the burden of going forward 
to the taxpayer but not the burden of proof. 
Swain v. Neeld 

The presumption raised by R. S. 54:34-1 that a trans- 
fer was made in contemplation of death, like 
presumptions generally, is rebutted by and disap- 
pears when evidence contra is introduced suffi- 
cient to raise a jury question on the issue; it need 
not be overcome by a preponderance of the proof. 
Swain v. Neeld : 

Where decedent made transfer without adequate 
consideration within 3 years prior to his death, 
burden is shifted to taxpayer by R. S. 54:34-1 to 
prove by a preponderance of the evidence that 
the gift was not made in contemplation of death 
if taxpayer claims it is not taxable. Swain v. Neeld 


INJUNCTION 
A 


“labor dispute” cannot be said to arise by reason 
of the lawful rejection of an unlawful demand. 
Independent v. Milk Drivers Local 
The applicability of the Anti-Injunction Act ceases 
when the “labor dispute” on which picketing com- 
menced ceases. Independent v. Milk Drivers Local 
The “labor dispute” arising from alleged improper 
discharge of employees ends when the discharged 
employees find other employment preferable to 
them and would not accept reinstatement. Inde- 
pendent v. Milk Drivers Local 


INSURANCE 


Omnibus clause in automobile liability policy de- 
fining “insured” as anyone using vehicle with per- 
mission of named insured and “use” as including 
loading and unloading, extends policy to any 
accident occurring during process of loading caus- 
ally connected with that act and includes as in- 
sureds not only the named insured and his em- 
ployees but also any other persons or firms engaged 
in loading the vehicle. Maryland v. N. J. Manufac- 
turers. et als 

Held, omnibus clause in automobile liability policy 
insured terminal operator and its employee while 
engaged in loading the insured vehicle. Maryland 
v. N. J. Manufacturers, et als ; 

Clauses in automobile liability policy excluding 

from coverage injuries “of any employee of the 

insured while engaged in the employment of the 
insured. . .” for which compensation benefits are 
required, held to exclude liability only as to claim 
by an employee against his employer and not to 
exclude claims against other additional insureds, 
based on negligence, though the injured person 
was an employee of the named insured. Maryland 

v. N. J. Manufacturers, et als 

“non-owner’s clause” excluding coverage to any 

automobile owned by the insured, validly excludes 

coverage for any accident in which the insured is 
involved while operating a car owned by him 
though the policy was issued subject to the Motor 

Vehicle Security-Responsibility Law. American v. 

Cioffi, et als 

Failure to correct a known shortage of personnel so 
as to enable compliance with requirement for 
preparation and filing of annual statement, consti- 
tutes to make and file the statement. State v. 
Bakers’ Mutual 

A policy insuring a partnership and providing that 
if the named insured is a partnership, it also in- 
cludes any partner therein but only with respect 
to his liability as such, extends the coverage pro- 
vided thereunder to the individual partners as 
qualified insureds for liability based on the —_ 
nership. Malanga v. Manufacturers 

Provision in partnership policy that it covers as- 
sault and battery “unless committed by or at the 
direction of the insured” excludes coverage for 
assaulting partner but not for non-assaulting part- 
ners where assault was committed in course of 
partnership business so as to render other partners 
liable for the assault though not at their direction, 
Malanga v. Manufacturers 

Exclusory language of a policy should be restricted 
in its application to each insured tii specifically. 
Malanga v. Manufacturers 

In the absence of contract otherwise, ‘risk of loss by 
fire to a building under construction is on the 
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builder and under the ordinary builder’s risk 
policy the builder is entitled to all the insurance 
money if the owner has not yet paid anything or 
if the builder rebuilds before the money is paid. 
Woodbridge v. Kane 

Where fire is due to fault of a third party suit for 
the loss may be brought in the name of the owner 
but he holds in trust for the builder the proceeds 
to which the builder is entitled, hence as to that 
portion of the recovery to which the builder is 
entitled the builder’s contributory eset is a 
a defense. Woodbridge v. Kane 

When an insured under a collision ites: eusinioing 
a provision that he will do nothing after loss to 
prejudice the carrier’s subrogation rights, settles 
his rights or liabilities with other party to a colli- 
sion in such manner as would bar subsequent ac- 
tion by the insured against the other party for 


414 


. 414 


property damage, he prima facie loses any right . 


of recovery on the policy. Rogers v. American .. 
It is contrary to public policy to indemnify a person 
for loss incurred as a result of his own wilful 
wrongdoing, such as assault and battery, but this 
policy does not apply to liability imposed on an 
insured for an assault and battery in which he 
himself took no part and did not direct or author- 
ize. Malanga v. Manufacturers 
Policy which insures partnership as named insured 
against liability for injuries caused by an assault 
and battery “unless committed by or at the direc- 
tion of the insured”, covers the partnership for 
liability for an assault and battery committed by 
a partner which was not committed at the direc- 
tion or with the knowledge and consent of the 
other partners. Malanga v. Manufacturers 
Where the owner of an automobile has a liability 
policy with an omnibus clause and the additional 
insured thereunder (driver) also has non-owner- 
ship insurance which provides that it shall only 
constitute excess coverage over and above any 
other valid, collectible insurance, the owner's in- 
surer has the primary liability and the driver’s 
insurer has no liability until the insurance avail- 
able under the owner's policy has been exhausted. 
Indemnity et als v. Metropolitan, et als . 
Clause in policy modifying coverage if the insured 
has other collectible insurance is inapplicable 
where the other insurance is an excess coverage 
policy. Indemnity et als v. Metropolitan, et als 
Omnibus clause in policy including as insured any 
person using the insured vehicle “provided the 
actual use is by the named insured or with his per- 
mission” is satisfied where the use, i. e. purpose 
for which it was being employed, was with his 
permission and does not require permission to the 
particular operator to make him an additional in- 
sured thereunder. Indemnity et als v. Metropolitan, 
et als ; 


INTEGRATION 


The Tempest of Integration, by Isaac Gross 

Integration of the Bar—Pro and Con. David M. 
Klausner and Aaron Marder 

A Country Man's Thoughts On Integration of the 
County Courts With the Superior Court, by Wil- 
liam H. Huber 


INTEREST 


Interest may be awarded even in cases for unliqui- 
dated damages where considerations of justice and 
fair dealing so warrant. Apex v. Alexander 


INTERNATIONAL LAW 


World Law 
Rhyne 
Law for Weapons in Resolving Disputes Between 
Nations, by Charles S. Rhyne : 

The Rule of Law In Free Societies 


INTERROGATORIES 


or World Holocaust by Charles S. 


Discovery of defendant's financial circumstances 
may be had through interrogatories or otherwise 
in separate maintenance actions without court 
order. Wheeler v. Wheeler 


JUDGES 


A Non-Partisan 
Winters 


JUDGMENT FUND 


The term “guest occupant” as used in N. J. S. A. 
39:6-70(c) is intended to mean a “guest” as dis- 
tinguished from a “passenger”. Moss v. Govan 

Where occupant is being transported not for his 
own convenience nor as a social amenity but 
through a mutual agreement entered into to fur- 
ther the mutual interests of the owner and occu- 
pant, the cccupant is not a “guest” within the 
meaning of N. J. S. A. 39:6-70(c) Moss v. Govan .. 


JUDGMENT NOTWITHSTANDING THE VERDICT 


Federal Judiciary, by Glenn R. 


Under our rules the trial court has no power to en- 
ter judgment notwithstanding the verdict. Frank- 
lin Discount Co. v. Harold C. Ford, t’a Harry 
Ford Auto Sales et al : 

A verdict may properly be set aside as “contrary to 
the weight of the evidence and a new trial granted 
though the evidence would not justify a directed 
verdict. Franklin Discount Co. v. Harold C. Ford, 
ta Harry Ford Auto Sales et al 

The standard for determining whether to direct a 
verdict is whether the evidence was such that 
fair minded men could not honestly differ as to 
the conclusions to be drawn and on such applica- 
tion the judge cannot weigh the evidence but 
must accept as true all evidence supporting the 
adverse party and give him the benefit of all 
favorable inferences, whereas on motion for new 
trial the judge is required to weigh the evidence 
and determine whether it was such as to give rise 
to the inescapable conclusion the verdict was the 
result of mistake, prejudice, passion or partiality. 
Franklin Discount Co. v. Harold C. Ford, t/a 
Harry Ford Auto Sales et al 


(Continued on next page) 
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JUDGMENTS 


The rule of estoppel is that a right or fact put in 
issue and directly determined by a court of com- 
petent jurisdiction as a ground of recovery, can- 
not be disputed in a subsequent suit between the 
same parties or their privies though it be on a 
different cause of action. Robinson v. Gallagher 

> Actual litigation of an issue and necessity of deter- 
mination thereof to support the judgment rend- 
ered are prerequisites to application of collateral 
estoppel. Robinson v. Gallagher 

Under res adjudicata, the parties and those in privity 
with them are bound not only as to the issues de- 
termined but also as to all matters which would 
sustain or defeat the claim but under the doctrine 
of collateral estoppel, a party is only estopped 
from relitigating questions, issues or facts which 
were actually litigated and determined in a prior 
action between the same parties, though based on 
a different cause. Mazzilli v. Accident & Ca:ualty 
Ins. Co. 

Where a judgment on bond and warrant is opened 
to permit defendant to defend on the merits, the 
judgment remains as prima facie proof of plain- 
tiffs case and plaintiff need not prove his orig- 

s inal case again. Ehnes v. King 

Where a judgment on bond and warrant of attorney 
is opened on equitable grounds going to the merits, 
the practice is not to set the judgment aside in 
toto but to leave it stand while awarding defend- 
ant an opportunity to present his defenses and 
thereby have it vacated. Ehnes v. King 

Judgments on bond and warrant of attorney will 
be reopened on equitable grounds. Ehnes v. King 

t 


JUDICIAL CONFERENCE ‘ 


Judicial Conference Committees 


JURIES 


Held, charge by court that defendant in making U- 
turn was under duty to exercise great care, with- 
, out qualification, in answer to question by jury 
whether “great care” or “reasonable care” was to 
be considered, was reversible error. Ambrose v. 
Cyphers and Donnelly 
Generally, in left-turn or U-turn cases the judge 
should stress to the jury that there is only one 
basic standard of care—that of reasonable care 
under the circumstances—and the particular facts 
should control the nature and extent of additional 
admonitions concerning the special precautions re- 
quired in such hazardous circumstances. Ambrose 
v. Cyphers and Donnelly 
It is not error for the judge to charge in a left-turn 
or U-turn case that the driver is under a duty to 
exercise great care and seek an opportune time to 
make such turn provided the court charges the 
basic duty imposed by law is reasonable care com- 
mensurate with the circumstances. Ambrose v. 


; Cyphers and Donnelly 
> Where counsel has had opportunity to prevent ex- 
3 hibit not in evidence from going to jury room 


and exhibit was not such as had tendency or capa- 

city to influence jury, he will not be heard to com- 

5 plain later of its admission to jury room. Ench 
v. Bluestein 

It is improper on voir dire to ask a juror whether 

he would have any objection to bringing in a size- 

able verdict in a specified sum; such inquiry is not 

4 within the objectives defined in N. J. S. 2A:78-4 of 

inquiry to disclose whether a juror is qualified, 

impartial and without interest in the result, Para- 


dossi v. Reinauer 
: JURISDICTION 
5 Under R. R. 8:6 prosecution for an offense must be 
9 had in the municipal court of the jurisdiction in 
which the offense was committed and a prosecu- 
> tion in the municipal court of another municipality 


is void ab initio. State v. Carlson 
The driving of a vehicle into another municipality 
under a Trooper’s direction is not an operation 
thereof in that municipality so as to make it an 


14 : ce ae eee 
offense therein or to confer jurisdiction on that 
municipality’s magistrate. State v. Carlson 
The test now as to whether a state can acquire juris- 
05 diction in personam over a foreign corporation not 
° licensed in the state is no longer whether it is 


“doing business’ in the state but whether its ties 
and connections with the state and the extent of 
its activities therein are such that it would of- 
fend traditional notions of fair play and substan- 
11 tial justice for the court to assume jurisdiction. 
Miklos v. Liberty and Bordentown 
Held, on facts, court could assume jurisdiction over 
foreign corporate manufacturer who sold product 
through dealer here, issuing warranty certificate 
) and service policy and sending crews into the 
511 State to make repairs and replacements. Miklos 
v. Liberty and Bordentown 
The effect of the 1905 compact between New Jersey 
and Delaware is to give New Jersey jurisdiction 
over crimes committed on the easterly half of the 
Delaware River and this has not been altered by 
the U. S. Supreme Court decision in 1934 relative 
to title to the bed of the river. State v. Federanko 
Ownership of subaqueous soil by one state does not 
Stand in the way of an agreement with its neigh- 
bor on the other side for a sharing of criminal 
jurisdiction over the river. State v. Federanko 
Salem County has territorial jurisdiction in criminal 
matters by virtue of statutes, up to the ‘‘main ship 
channel” of the Delaware River, though title to 
the bed be in Delaware. State v. Federanko 
The rule of sovereign immunity from suit does not 
bar an action to quiet title seeking an adjudication 
that certain property is free of a lien claimed by 
the State. Michalski v. U. S. et als 
There is no minimum limitation on the civil juris- 
diction of the county court and that court cannot 
dismiss a cause merely because it could have been 
brought in the district court: it can only transfer 
or retain it. Jenkins v. Kaplan 
Impartial Medical Testimony: A New 
Thomas F. Lambert, Jr. 


369 


369 


Serna? ieee ects 


Audit, by 


w 
rr 
© 


GD OLE he 


87 


266 


569 


319 


319 


634 


95 


95 


107 


141 


306 
97 


JURISPRUDENCE 


Law and Social Sciences Today by Hon. William J. 
Brennan, Jr. 

Scientific Premises and Judicial Conclusions by Prof. 
Arthur E. Sutherland 

A Non-Partisan Federal 
Winters 

Are We Getting Too Many Opinions, by Hon. Mark 
A. Sullivan, Jr. é 

Judicial Legis!atio 


Judiciary, by Glenn R. 


1, by Chief Justice Weintraub. 


lees 


JURY TRIAL 


Where the primary relief sought is equitable, there 
is no right to a jury trial on an incidental issue of 
money damages. Associated v. Dixon v. Glens 
Falls 3 

The fact that equitable relief has nice unneces- 
sary or inappropriate does not entitle a defendant 
to jury trial on the remaining legal issues if equit- 
able jurisdiction was invoked in good faith origin- 
ally. Associated v. Dixon v. Glens Falls. : 

If because the equitable relief prayed has become 
moot, the complaint is amended to eliminate the 
prayer for equitable relief leaving only a claim 
for damages, a right of jury trial arises and may 
be demanded. Associated v. Dixon v. Glens Falls 

The granting of leave to amend under R. R. 4:15-1 or 
to file supplemental complaint under R. R. 4:15-4 
is in the sound discretion of the court and will be 
conditioned on removal of demands for equitable 
relief where such issue has become moot, thereby 
entitling defendant to demand a jury trial pursu- 
ant to R. R. 4:39-1 on the remaining legal issues. 
Associated v. Dixon v. Glens Falls 


LABOR 


An employee cannot maintain an action for damages 
in a court of law for an alleged wrongful discharge 
in violation of a union contract without first ex- 
hausting the applicable grievance procedures pro- 
vided in the contract or justifying his failure to 
exhaust such remedies. Jorgensen v. Penn R. R. 

Picketing to induce an employer to breach his con- 
tract designating anothcs bona fide union as the 
bargaining agent of his employees is unlawful. 
Independent v. Milk Drivers Local 

The “labor dispute” arising from alleged improper 
discharge of employees ends when the discharged 
employees find other employment preferable to 
them and would not accept reinstatement. Inde- 
pendent v. Milk Drivers Local 

A “labor dispute” cannot be said to arise — reason 
of the lawful rejection of an unlawful demand. 
Independent v. Milk Drivers Local 

The applicability of the Anti-Injunction Act ceases 
when the “labor dispute” on which picketing com- 
menced ceases. Independent v. Milk Drivers Local 


LACHES 


Laches does not apply unless the party asserting it 
has been prejudiced by the delay. Tiernan v. Caras- 
aljo & Haddad : 


LANDLORD AND TENANT 


A landlord's covenant to repair gives rise to a duty 
in tort with liability to the tenant for damages due 
to negligent failure to perform, without regard to 
whether the landlord reserved control over the 
instrumentality causing the damage, at least where 
the landlord has the right to enter to make repairs 
or is invited to do so. Michaels v. Brookchester, 
Inc. 

The Tenement House Act imposes on a landlord of a a 
tenement house the duty to maintain in good re- 
pair all parts of the house which he provides, 
whether in his reserved control or not, and per- 
mits of an action in negligence by intended bene- 
ficiaries for negligent failure to meet that duty. 
Michaels v. Brookchester, Inc. 

Whether a landlord can by contract relieve himself 
of the duty imposed by the Tenement House Act 
and whether a landlord is liable to any one other 
than the tenant for breach of a covenant to repair 
not decided. Michaels v. Brookchester, Inc. 

Lease providing that fenant shall “take good care 
of the apartment and its fixtures and suffer no 
waste or injury” and shall make “all repairs re- 
quired. .. whenever damage or injury shall have 
resulted from misuse or neglect of the lessee’ but 
also providing for entry by landlord whenever 
necessary for repairs and that there shall be no 
abatement of rent because of making repairs, held 
to be ambiguous as to whether landlord obligated 
himself to make repairs other than those falling 
within the tenant’s covenant; hence conduct of the 
parties is admissible to show their intent. Michaels 
v. Brookchester, Inc. 

Held, on facts, landlord is liable in negligence for 
injuries sustained by tenant as result of landlord’s 
failure to repair kitchen cabinet door, Michaels 
v. Brookchester, Inc. 

The obligation for the payment of real estate taxes is 
ordinarily on the lessor. Crewe Corp. v. Feiler and 
West 

In the absence of agreement contra, a lessee is liable 
for taxes on improvements made by him not with- 
in the contemplation of the parties and removabe 
at the expiration of the term but the lessor is 
liable for taxes on improvements within the con- 
templation of the parties when the lease was made 
or of a permanent character so as to become part 
of the realty. Crewe Corp. v. Feiler and West 

No charges will be imposed on a tenant in addition 
to those specified in the lease and no additional 
liability will be imposed on a tenant unless it is 
clearly within the provisions of the lease. Crewe 
Corp. v. Feiler and West 

In construing a lease, as in construing any contract, 
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the court's obligation is to ascertain the intent of : 
the parties as expressed in the lease in the light of 


surrounding circumstances but it cannot under 
guise of construction or based on circumstances 
supply terms or conditions wholly unexpressed in 
the lease to cover eventualities not contemplated 
when the lease was made. Crewe iene v. Feiler 
and West on 
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Provision for apportionment of taxes will not be 
read into lease where such concept is wholly un- 
expressed therein. Crewe Corp. v. Feiler and West 

A demand for possession is a prerequisite to a sum- 
mary dispossess action but is not essential to ter- 
minate a tenancy. Bhar Realty v. Becker .... 

A notice to quite is essential to terminate a tenancy 
and termination of an existing tenancy is a pre- 
requisite to a rent increase. Bhar Realty v. Becker 

A notice to quit to be effective to terminate a ten- 
ancy need only state that the tenancy is terminated 
as of a certain date. Bhar Realty v. Becker 

A notice properly terminating a month to month 
tenancy at a certain date and proferring a renewal 
from that date at an increased rent is effective to 
create a new tenancy at the increased rate if the 
tenant stays on. Bhar Realty v. Becker 

As between landlord and tenant there is no implied 
undertaking on the part of the landlord to main- 
tain the demised premises. Saracino v. Capital . 

A month to month tenancy is a continuing one and 
not a new relationship for each month and seem- 
ingly continues uninterrupted when a new pur- 
chaser becomes the landlord. Saracino v. Capital 

A landlord’s promise to repair demised premises is 
not binding unless supported by a consideration 
such as being an integral part of the original letting 
or an integral part of a new agreement entered 
into between the landlord and tenant. Saracino v. 
Capital 

An owner of a lide within an Seaman _— 
Act is under a duty to maintain it in good repair, 
which duty includes repair of ceilings, and failure 
to repair after reasonable notice constitutes negli- 
gence rendering him liable to a tenant for result- 
ing injuries. Saracino v. Capital 

The cases holding that a landowner is under no ante 
to keep the sidewalks adjoining his property free 
of snow and ice relate only to the public sidewalk 
on the premises and have no bearing on a land- 
lord’s liability as to private walks on the ene 
Skupienski v. Maly , 

A landlord is under a specific duty to senate to ex- 
ercise reasonable care to keep common passage- 
ways or walks within his control free of snow and 
ice and this duty may encompass an obligation to 
construct gutters on his building in order to pre- 
vent water from accumulating on such walks be- 
low. Skupienski v. Maly 

While the rule in our State is still that ahettion 
owners and occupiers are not ordinarily respon- 
sible for injuries resulting from sidewalk defects 
caused by the elements or wear and tear of public 
use, they are responsible for conditions actually 
resulting from their own wrongful conduct or con- 
stituting a nuisance which the owner or occupier 
had either originally created or had thereafter 
participated in maintaining. Krug v. Wanner ... 

Owner and occupier are liable for injuries resulting 
from defective cellar door in sidewalk placed or 
maintained there for their own private uses where 
they failed to exercise proper care to prevent it 
from becoming dangerous to — Krug v 
Wanner 

While lease can fix duty of repair as netenne land- 
lord and tenant it cannot relieve tenant of his 
duty to maintain sidewalk in front of demised 
premises in reasonably safe condition. Krug v. 
Wanner 

A covenant by a lessor to pay taxes applies wnly to 
taxes on the premises as they existed when leased 
and does not extend to nor include taxes resulting 
from improvements by the lessee neither author- 
ized by the lease nor by applicable alee of 
law. Crewe Corp. v. Feiler 

In the absence of agreement contra, a lessee must 
bear the tax burden resulting from improvements 
he makes for his sole benefit or which he has the 
right to remove. Crewe Corp. v. Feiler 

Clause leasing premises for designated use and 
“such other lawful purpose as the tenant may 
require” means such other use as can be made of 
the premises as they existed at the time of letting 
and is not a general authorization to the lessee to 
do what he wishes with the premises. Crewe 
Corp. v. Feiler 

In the absence of agreement a tenant may not make 
material changes to the premises which will ad- 
versely affect the value of the premises or the in- 
terests of the lessor. Crewe Corp. v. Feiler 

The fact that there was only one common stairway 
available for use by the tenants does not eliminate 
possible assumption of risk in the use thereof but 
is a circumstance to be considered in assessing the 
voluntary character of plaintiff's conduct. Schult 
v. H. C. Realty v. Sanberg ee 


LANDOWNER’S LIABILITY 


An occupier of land renders himself liable for in- 
juries to children trespassing on the land if an or- 
dinary prudent person in his position would have 
reason to anticipate the presence of the children 
and also that they would be subjected to an un- 
reasonable risk of harm as a result of some condi- 
tion on the land—at least if the condition is an 
artificial one. Lorusso v. De Carlo 

A land occupier may be held liable for injuries to 
trespassing children caused by an artficial condi- 
tion created thereon by third persons whether or 
not he caused or nuunen in the condition. Lorus- 
so v. De Carlo j ees } 

The making of a fire on one’s jand by a third person 
may be foreseeable on the basis of proof tending 
to establish a practice of making such fires there- 
on. Lorusso v. De Carlo 

Held, jury question presented where 4 year old child 
is burned by unattended fire in defendant's lot, 
children had played there often, defendant lived 
‘and had his business in the same block and fires 
had been set there by the same third person a sub- 
stantial number of times within the preceding 6 
months. Lorusso v. De Carlo 

(Continued on next page) 
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Landowner’s Liability, Cont’d 


“Allurement” or “attraction” is not a necessary ele- 
ment of trespasser’s action against a landowner in 
negligence for injury resulting from a dangerous 
instrumentality maintained on the lands. Healing 
v. Security Steel 

A possessor is liable for reasonably foreseeable injur- 
ious consequences from the use of a dangerous 
substance on his lands and owes a duty of care 
commensurate with the risk of harm. Healing v. 
Security Steel Re 

A possessor who knows or dente know of aeumee- 
ing on an area of his land is liable for injury re- 
sulting from a condition on his lands which is to 
his knowledge likely to cause serious harm to such 
trespassers and is of such nature that he nas rea- 
son to believe trespassers will not discover it and 
he has failed to exercise reasonable care to pro- 
tect them. Healing v. Security Steel 

While distance may be a factor in determining a 
foreseeable zone of danger, a distance of 300 or 
400 feet is not such as will as a matter of law bar 
consideration of foreseeability by the jury. Healing 
v. Security Steel 

Liability of Owner To Employees of Subcontractors 
Received x 

Possessor of lands Changeable With Dangerous Sew 
dition He Should Have Forseen 

A landowner is liable to licensees, sateatien oma 
guests, for injuries caused not only by activities 
on the premises but also for static conditions 
thereon if he knows thereof and in the exercise of 
reasonable foresight should realize it involves un- 
reasonable risk of harm and fails to take reason- 
able care to make the condition safe or give warn- 
ing of its presence and the risk involved. Berger 
v. Shapiro 

Rule as to landowner’s liability for hazardous con- 
ditions is not limited to concealed dangers. Berger 
v. Shapiro 

Where action is based on failure ‘of landowner to 
give warning of dangerous condition and plain- 
tiff's proofs imply lack of warning, plaintiff need 
not affirmatively prove lack of weeeties Berger 
v. Shaniro 

Limit Landowner’s Liability To Infant Theseeners 

A social guest is a licensee to whom the host owes 
only the same duty as to other licensees. Pearl- 
stein v. Leeds : 

A social guest continues to be pawn and aaliiniiie em 
be a licensee though she performs services bene- 
ficial to the host in the course of the visit. Pearl- 
stein v. Leeds ... aes 

The duty of an occupier of lands to a licensee to ex- 
ercise reasonable care to make conditions or his 
activities thereon reasonably safe or to give ade- 
quate warning thereof does not exist where the 
licensee knew thereof and of the risk involved. 
Pearlstein v. Leeds 

There is no liability to a sanaleens meee oe 
perils of which he is aware and where such knowl- 
edge is shown, there is, as a matter of law, no 
breach of duty to the licensee in the maintenance 
of the condition or activity. Pearlstein v. Leeds 

Where wax was applied in accordance with normal 
practice and standard, there is no inference of 
negligence merely because the finished condition 
is slippery. Pearlstein v. Leeds 


LEASES 


Some Aspects of Leasehold deena: by acinecia G. 
Kelly 

The obligation nn the ena of real ai taxes 
is ordinarily on the lessor. Crewe wales v. Feiler 
and West : : 

In the absence of onaenee went, a lessee is 
liable for taxes on improvements made by him not 
within the contemplation of the parties and re- 
movable at the expiration of the term but the les- 
sor is liable for taxes or improvements within the 
contemplation of the parties when the lease was 
made or of a permanent character so as to be- 
come part of the realty. Crewe oreaee v. Feiler and 
West 

No charges will _ papell ona nent in addition 
to those specified in the lease and no additional 
liability will be imposed on a tenant unless it 
is clearly within the provisions of the lease. Crewe 
Corp. v. Feiler and West 

In construing a lease, as in construing any cmatneet. 
the court’s obligation is to ascertain the intent of 
the parties as expressed in the lease in the light 
of surrounding circumstances but it cannot under 
guise of construction or based on circumstances 
supply terms or conditions wholly unexpressed in 
the lease to cover eventualities not contemplated 
when the lease was made, Crewe Corp. v. Feiler 
and West 

Provision for apportionment ‘of. taxes will not be 
read into lease where such concept is wholly un- 
expressed therein. Crewe Corp. v. Feiler and 
West 

A covenant by ; a lessor to pay taxes applies only to 
taxes on the premises as they existed when leased 
and does not extend to nor include taxes resulting 
from improvements by the lessee neither author- 
ized by the lease nor by ee vateaatios of 
law. Crewe Corp. v. Feiler a 

In the absence of agreement contra, a lessee must 
bear the tax burden resulting from improvements 
he makes for his sole benefit or which he has the 
right to remove. Crewe Corp. v. Feiler 

Clause leasing premises for designated use and 
“such other lawful purpose as the tenant may re- 
quire” means such other use as can be made of the 
premises as they existed at the time of letting and 
is not a general authorization to the lessee to do 
what he wishes with the a Crewe Corp. 
v. Feiler 

In the absence of agreement a tenant may not make 
material changes to the premises which will ad- 
versely affect the value of the premises or the in- 
terests of the lessor. Crewe Corp. v. Feiler 
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LIBEL 


A communication made bona fide on any subject in 
which the party communicating has an interest or 
duty is privileged if made to another having a cor- 
responding interest or duty, though it contain 
criminatgry matter. Jorgensen v. Penn. R. R...... 

The burden of proving excessive publication or 
malice which will destroy the qualified privilege 
is on the one asserting actionable defamation. Jor- 
gensen v. Penn R. R. E 

Mere showing of extensive sehinetinn without proof 
connecting defendant with such publication is not 
sufficient to destroy dials Jorgensen v. Penn. 
R. R : 

An employer is entitled to — on the truth of ane 
ments of his agents whose duty it was to investi- 
gate and to make the statements. vainaael Vv. 
Penn. R. R. emecey 

Where a publication is ancien: neitiae of two 
meanings, one derogatory and the other not, it is 
for the jury to determine which meaning was 
drawn by readers. Herrmann v. Newark Morning 
Ledger et als 

Whether a publication is such that a substantial re- 
spectable segment of the public would think 
odiously of the person named therein is a question 
of law for the court. Herrmann v. Newark Morn- 
ing Ledger et als 

Whether there exists a substantial respectable seg- 
ment of the public who will hold a person in dis- 
repute because of certain facts or inferences is a 
question of law for the court. Herrmann v. New- 
ark Morning Ledger et als 

It is sufficient for a libel action that a substantial 
respectable segment of the public wili hold plain- 
tiff in disrepute because of the libel though the 
segment be less than a majority and be not “right 
thinking’. Herrmann v. Newark Morning aneie 
et als 

A false publication which leads a substantial seg- 
ment of the public to believe or infer that plaintiff 
is in sympathy with Communists or with Com- 
munistic beliefs and associations is libelous. Herr- 
mann v. Newark Morning Ledger et als 

All libel is actionable, without proof of special dam- 
ages. Stickel v. Trimmer . 

A writing which is injurious to the reputation of an- 
other or exposes him to hatred, contempt or ridi- 
cule, or subjects him to a loss of good will and 
confidence constitutes a libel. Strickel v. Trimmer 

A writing merely charging inability of a non-trades- 
man to pay debts is not libelous but a writing 
which implies failure to pay debts from dishonest 
motives is libelous. Stickel v. Trimmer ‘ 

A letter to an employer charging an employee with 
persistently, over a period of time, ignoring efforts 
to collect two moderate debts for purchases in two 
stores presents a jury question as to whether it 
was libelous. Stickel v. Trimmer 

A false publication of a pending divorce is libelous 
per se as to both spouses. Gersten v. Newark 
Morning Ledger and Philip Hockstein, Editor 

Unambiguous false words which would demean the 
plaintiff in the eyes of a substantial number of 
respectable people are actionable. Gersten v. New- 
ark Ledger and Philip Hockstein, Editor 

A retraction excludes punitive damages but has no 
effect on liability and leaves recoverable general 
damages as well as special damages if alleged and 
proved. Gersten v. Newark Morning Ledger and 
Philip Hockstein, Editor 

Charge of “un-American” tactics in a political cam- 
paign or of being influenced “by a foreign philoso- 
phy alien to the American way” is not libelous as 
a matter of law though charge that person is a 
Communist or Communist sympathizer is libelous 
as a matter of law. Mosler v. Whelan 

Where writing is’ reasonably susceptible of two 
meanings, one libelous and the other not, whether 
average reader would ascribe to the writing the 
libelous meaning is question for jury. Mosler v. 
Whelan 

Term “un-American” 
v. Whelan 


LIENS 


A Federal lien for unpaid taxes can rise no higher 
than the rights of the taxpayer in the property 
against which the lien is sought to be enforced. 
Zwaska v. Irwin, et als Le a eae eee 


LIMITATIONS 


An action per quod by a husband for consequential 
damages for personal injuries sustained by his 
wife is within the 2 year statute of limitations. 
Rex v. Hutner : 

N. J. S. 2A:14-2, the two year statute of limitations 
on personal injury tort actions, applies not only 
to the action by the injured person but also to ac- 
tions by others for consequential damages resulting 
from these injuries. Rex v. Hutner 

An action is commenced by the filing of a complaint 
and this is the terminal date for application of the 
statute of limitations. Rogers v. Dubac : 

A suit to enforce a continuing obligation of a muni- 
cipality to correct a wrong is timely if brought 
promptly on acquisition of the knowledge of the 
wrong. Middlesex Concrete et als v. Borough of 
Carteret eee 


LOANS 


The fact that agreement for loan provides for shares 
of profits on an investment as interest in lieu of a 
flat rate of interest does not change the nature of 
the transaction as a loan. Tiernan v. Carasaljo & 
Haddad RRM paaae Eee, 


MAGISTRATES 


Municipality cannot Abolish Magistrate’s Office 
During His Term ac: 

A municipality has no power to terminate the ap- 
pointment of a magistrate, before the expiration of 
his 3 year term of office. Krieger v. Jersey City .. 

Additional magistrates may be appointment under 
N. J. S. 2A:8-6 either by ordinance or resolution. 
Krieger v. Jersey City : 
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MALPRACTICE 


Negligence of the patient, to constitute a bar to a 
malpractice suit against a physician, must have 
been an active, efficient contributing cause of the 
injury, simultaneous and cooperating with the 
fault of the physician. Flynn v. Stearns .... 

Where the fault of the patient was subsequent to the 
fault of the physician and merely aggravated the 
injury inflicted by the physician, it only affects 
the amount of damages recoverable by the patient 
and is not contributory negligence barring re- 
covery. Flynn v. Stearns 

Held, charge that jury could find nee negli- 
gence from patient’s failure to follow doctor’s in- 
structions after doctor had inflicted injury is er- 
roneous. Flynn v. Stearns . 

Comment in summation for defendant physician : re- 
lating to his services to humanity as a missionary 
and otherwise, and to his reputation and effect 
thereon of adverse verdict is improper. =ren v. 
Stearns 

Ordinarily the res ipsa loquitur detteton Sei not 
apply to medical malpractice cases and it is neces- 
sary to establish by expert testimony the standard 
of care demanded of a physician in the circum- 
stances and a deviation therefrom. Toy v. Rickert 

The res ipsa doctrine may apply in an appropriate 
medical malpractice action where the require- 
ments for application of the doctrine are present 
but injury to sciatic nerve resulting from hypoder- 


mic needle injection is not such case Since factors 


of such injections are not within common knowl- 
edge and experience. Toy v. Rickert 


MARRIAGE 


There is a strong public policy in New Jersey against 
marriage by persons under the age prescribed by 
our statutes. Wilkins v. Zelichowski . 


MASTER AND SERVANT 


Where an employer has been compelled to pay dam- 
ages to a third person for the negligence of his 
employee, the employer has a right of action 
against the employee to recover such sums. Mary- 
land v. N. J. Manufacturers, et als : 

In the absence of contract or statute employment is 
at will and subject to termination with or without 
cause. Jorgensen v. Penn. R. R. 

An employee cannot maintain an action for damages 
in a court of law for an alleged wrongful discharge 
in violation of a union contract without first ex- 
hausting the applicable grievance procedures pro- 
vided in the contract or justifying his failure to 
exhaust such remedies. Jorgensen v. Penn R. R. 

The Workmen’s Compensation Act does not bar a 
common lew action by an employee against his 
employer for injuries which do not arise out of 
and in the course of the employment, such as a 
heart failure without unusual strain. Dudley v. 
Victor re 

The doctrine of “humane instincts” applies as be- 
tween an employer and employee as an exception 
to the general rule that an employer owes no duty 
to provide medical services in the absence of con- 
tract or statute. Dudley v. Victor : 

A prerequisite to the application of the “doctrine of 
humane instincts” is the requirement that the em- 
ployee be, to the knowledge of the employer, in 
such helpless condition that he is unable to pro- 
vide for his own care. Dudley v. Victor 

Liability of Owner to Employees of Sub- Contractors 
Received 

Where issue is which of two possible principals was 
employer, it is error for court to merely charge 
employer is the one having “direction” and ‘“‘con- 
trol’ over the employee without defining and ex- 
planing these terms in relation to the evidence ad- 
duced. Lawton v. Virginia 

Offers of severance pay, bonuses and similar in- 
centive plans are deemed unilateral contracts 
which become binding, at least where there was 
no term employment contract, on continuation of 
services by the employee until occurrence of the 
condition stipulated. nw et als v. Jersey 
Central Power 

Where the employment is at will, any announced 
change in or addition to compensation of employ- 
ees, including severance pay, constitutes an effec- 
tive and binding agreement at the new terms for 
service rendered thereafter. Anthony et als v. Jer- 
sey Central Power 

The limitations of R. S. 14:9-1 et seq. do not apply to 
severance pay agreements or Other non gratuitous 
incentive compensation devices not specified in 
the statute. Anthony et als v. Jersey Central Power 

An employer is not liable for punitive ‘(damages for 
fraud of his employee unless the agent was au- 
thorized to make the misrepresentation or there 
was ratification, or the employer had knowledge 
thereof and acquiesced therein and retained the 
benefits. Kelleher v. Detroit and Orley 

An express provision in an employment agreement 
that the employee agrees to repay any moneys 
advanced takes the case out of the general rule 
that an employee who receives advances against 
future commissions is not required to repay any 
excess of the advances over commissions earned. 
Summer v. Fabregas a. : : 


MECHANIC'S LIENS 

The requirement of R. S. 2A:44-71 as amended by L. 
1957 c. 232 that notice of the filing of the notice of 
intention be given to the owner within 5 days of 
such filing is satisfied by a mailing of such notice 
within 5 days by registered mail though not re- 

ceived within said period. Apex v. Elliot 
A notice of intention by a subcontractor in the usual 
form need not name the owner of the lands under 
par. (c) to entitle the subcontractor to a special 
judgment against the lands for materials furnished 
to the general contractor. Apex v. Kersner and 
West 
A notice of intention giving the contractor's ‘trade 
name only is sufficient and can be corrected to 
give the individual trading under the trade name 
by amendment under N. J. S. 2A:44-73 if neces- 
sary. Apex v. Kersner and West . 
(Continued on next page) 
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MEDICAL PANELS 


Organization of Impartial Medical Panels in New 
York Explained 


MORTGAGES 


Some Aspects of Leasehold Financing by Joseph G. 
Kelly 

A mortgagor can by express agreement surrender ¢ or 
restrict his right of redemption, and parties can be 
agreement which supposedly creates equitable 
mortgage negate any right of iat Dor- 
man v. Fisher ep 


MOTOR VEHICLES 


The driving of a vehicle into another municipality 
under a Trooper's direction is not an operation 
thereof in that municipality so as to make it an 
offense therein or to confer jurisdiction on that 
municipality’s magistrate. State v. Carlson 


MUNICIPAL COURTS 


Under R. R. 8:6 prosecution for an offense must be 
had in the municipal court of the jurisdiction in 
which the offense was committed and a prosecu- 
tion in the municipal court of another municipal- 
ity is void ab initio. State v. Carlson 

The Municipal Courts, by Chief Justice Weintraub 


MUNICIPAL LAW 


An abutting owner cannot prevent the governmental 
agency having control of the street in front of his 
property from widening or improving it as is 
deemed best for the public interest. Paramus v. 
Bergen County 

The wisdom of making public nmeeeaitie such as 
widening streets is a matter of legislative discre- 
tion with which the courts will not interfere in 
the absence of fraud. bad faith or palpable abuse 
of discretion. Paramus v. Bergen County 

The possibility that widening of a street will result 
in damages to abutting owners is no basis for en- 
joining the project; the owners are left to their 
remedy at law, if any, for damages. Paramus v. 
Bergen County 

Regional Planning And Zoning—Tools For Ovdexts 
Development, by Hon. Harry Heher 

Municipality Cannot Abolish Magistrate’s 
During His Term 

An ordinance requiring a 15 foot side line set back 
for any windows, doors or vents of premises oc- 
cupied as a restaurant or other eating place is a 
valid exercise of the municipal police power con- 
ferred by R. S. 40:48-2 and 40:52-1 et seq. Del 
Vecchio v. South Hackensack 

Ordinances adopted under the police power are pre- 
sumed to be reasonable and the burden is on the 
one challenging them to prove otherwise. Del 
Vecchio v, South Hackensack 

In considerations of public policy the governing body 
of the municipality is the sole judge of the reason- 
ableness and necessity of their ordinances and the 
court will not substitute its judgment nor consider 
personal motives, the determination resting solely 
on the situation sought to be remedied and the ap- 
plication of the ordinance. Del Vecchio v. South 
Hackensack 

The power to alter or modify the time for perfor- 
mance of a condition imposed on the sale of realty 
pursuant to R. S. 40:60-26 is inherent in the power 
to create the condition. Oldfield v. Stoeco et al 

Boards of Adjustment and Subdivision Die Together, 
by Nicholas Schloeder 

A purchaser under N. J. S. A. 54:5-114.2 of a tax sale 
certificate held by a municipality is not entitled, 
on redemption by the owner, to a refund of the 
excess of his bid or purchase price over the 
amount required for redemption. Dvorkin v. 
Township of Dover 


Repairs made by a county to a road at a point wtitete 
may be under State jurisdiction are not ultra vires 
and if made under direction of an employee high 
enough in authority may be Sufficient to impose 
tort liability on the county though not formally 
authorized. Farkas v. Freeholders 

The trend in New Jersey is to expand municipal tort 
liability and negligent conduct in the repairing of 
a road may be held to include affirmative action 
which would support a jury determination of 
active wrongdoing. Farkas v. Freeholders 

A municipality may make a use in one of its zones 
contrary to the general use restrictions in that 
zone where its zoning ordinance authorizes such 
use by the municipality. Washington et als v. 
Ridgewood : 

While genearlly one meoieinaltts is bound in the 
use of its lands in another municipality by the zon- 
ing restrictions of the latter, the restrictions are 
not applicable where the use outside the munici- 
pality is authorized by legislation, but the author- 
ity must be reasonably exercised by the former 
municipality. Washington et als v. Ridgewood 

Municipal water facilities located in another munici- 
pality are not subject to the zoning ordinances of 
the latter municipality. Washington et als v. Ridge- 
wood rae 

Erection of water tower in another municipality in 
violation of zoning restrictions held unreasonable 
and invalid exercise of municipal power where 
minor economy was the motivation. Vane et 
als v. Ridgewood 

A regional school district may under R. Ss. 18: 14-8 

provide transportation along its established school 
in routes for children resident in the district 
attending a non-profit parochial schoo] though 
such children are in grades below those for which 
the regional district was established. Tunney and 
reg - Ed. of Central Regional High v. State Bd. 
° 

In fixing conditions of a public sale of lands, | a muni- 
cipality can impose only such conditions as are 
reasonable and consistent with the public policy of 
Preventing favoritism, assuring uniform condi- 
tions for bidding and obtaining the best possible 
Price. Lieberman and tinie v. Neptune and 
Shark River Hills ys 
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A condition on a sale of municipal lands that pros- 
pective bidders deposit a specified sum at least 3 
days before the sale is unreasonable and invalid 
and renders the sale invalid; deposits should be 
allowed up to the time of sale. Lieberman and 
Shapiro v. Neptune and Shark River Hills 

In construing a time limitation on a building permit, 
the underlying purpose will control rather than 
technical definition of the words used. Gulf Oil 
v. Vogel : 


Municipal requirement that “work” be m—»é a 
under a building permit within 6 months after its 
issuance is satisfied where pipes, fixtures d 
Shrubbery are removed within that period in 
preparation for demolition of existing building 
necessary to effectuation of the building project. 
Guif Oil v. Vogel 

Adoption of a ‘“‘master plan” under the Planning Act 
is not a prerequisite to exercise of the zoning 
power. Angermeier v. Sea Girt Se 

The operation of the Municipal Planning Act is 
optional or permissive with the municipality. 
Angermeier v. Sea Girt 
“Subdivision” of lands may be regulated by proper 
zoning regulations where the Planning Act has not 
been adopted. Angermeier v. Sea Girt 

An unconstitutional provision in an ordinance will 
not affect other provisions thereof unless so 
connected and dependent on each other as to 
raise the presumption that one would not have 
been adopted without the other. Angermeier v. 
Sea Girt oan ss 

A municipality has no power to terminate the 
appointment of a magistrate, before the expiration 
of his 3 year term of office. Krieger v. Jersey City 

Additional magistrates may be appointed under 
N. J. S. 2A:8-6 either by ordinance or resolution. 
Krieger v. Jersey City 

Where a statute delegating power to a municipality 
is silent as to the manner in which it is to be 
exercised, the exercise may be by resolution or 
ordinance. Krieger v. Jersey City 

R. S. 40:48-1 does not apply to offices created by 
the Legislature. Krieger v. Jersey City 

The authority of Congress to regulate interstate 
commerce does not prohibit incidental local reg- 
ulation under the state’s police power to protect 
the safety and social well-being of its people so 
long as the regulation does not burden or impede 
interstate commerce. Mount Holly v. Omar 

An ordinance requiring salesmen and solicitors to 
obtain a permit and pay a nominal fee for same 
does not constitute a burden on interstate com- 
merce and is not unconstitutional in that regard. 
Mount Holly v. Omar 

A municipality has power under R. S. 40:67-1 and 
40:48-2 to authorize a private institution to con- 
struct an encumbrance on a public sidewalk where 
such action is grounded in the public welfare, 
such as improvement of traffic conditions. Kirzen- 
baum v. New Brunswick 

R. S. 40:48-2 is an express grant of broad general 
police powers to a municipality. Kirzenbaum v. 
New Brunswick 

An ordinance authorizing the governing body to 
issue permits for construction of a private en- 
cumbrance on a public sidewalk where deemed 
necessary or desirable for the public welfare or 
to improve traffic conditions is not violative of 
Art IV, Sec. VII Par 10 nor Art VIII Par 3 of the 
Constitution. Kirzenbaum v. New Brunswick 

The term “regulate” in R. S. 40:67-1 constitutes a 
delegation of the power to authorize the existence 
of the subject matter. Kirzenbaum v. New Bruns- 
wick 

Review of classification and action of a planning 
board on an application for subdivision must first 
be by appeal to the local governing body before 
review can be had in the courts. Kotlarich v. 
Ramsey 

Determinations on applications for subdivision must 
be grounded in competent credible proofs and 
represented by appropriate findings based thereon 
and while fundamentals of fair play and due 
process must be met, it is not determined whether 
notice and hearing before the planning board are 
essential. Kotlarich v. Ramsey 

A municipality cannot by its zoning ordinance 
make the use of lands for a private school de- 
pendent upon recommendation and findings by 
the Planning Board. Saddle River Day School 
v. Saddle River 

Under our zoning scheme, zoning must be accomp- 
lished by creation of appropriate districts in which 
permitted uses are specified with any variation 
therefrom permitted only by ‘variance’ ‘or “special 
exception” provided for in R. S. 40:55-39. Saddle 
River Day School v. Saddle River 

The Board of Adjustment is the only agency em- 
powered to hear and decide requests for ‘“vari- 
ances” or “special exceptions” from the general 
zoning scheme. Saddle River Day School v. Saddle 
River 

Where both zoning ordinance and building code re- 
quire building permit, one permit may be issued 
provided criteria of both ordinances are met. 
Saddle River Day School v. Saddle River 

No vested rights are acquired under an improperly 
issued building permit and a municipality is not 
estopped from revoking such permit where little 
work was done thereunder. Saddle River Day 
School v. Saddle River 

Planning Board approval is not required to sell lots 
in accordance with the existing lot and street lines 
on an already filed map though such map does 
not conform with present zoning and planning 
requirements. Goldstein v. Planning Board 

A sale of lots in accordance with the lines delineated 
on a map filed under the Old Map Act is not a 
“subdivision” under the Planning Act of 1953. 
Goldstein v. Planning Board 

The delineation of lots on a map, filed with muni- 
cipal approval, though sufficient to enable con- 
veyances accordingly without Planning Board 
approval, does not necessarily guarantee that 
each lot will be sufficient to build upon; any 
future building is subject to the requirements 
for building permits and to the zoning ordinances 
then in effect. Goldstein v. Planning Board 
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Under the 1952 and 1955 amendments of R. S. 45:24-9 
a municipality may regulate though it cannot pro- 
hibit hawking, peddling and vending by veterans 
on its public streets and highways. Harrington 
Park v. Hogenbirk 

Ordinance prohibiting parking of vehicle on public 
street for purpose of selling merchandise to occu- 
pants of other vehicles is valid regulatory ordin- 
ance and does not violate veteran’s right to hawk, 
peddle or vend under R. S. 45:24-9 as amended. 
Harrington Park v. Hogenbirk 

Filing of suit by subcontractor on contractor’s neud 
posted with municipality pursuant to N. J. S. 2A:44- 
145, to wit, at least 80 days after acceptance of the 
work, is a fatal defect which is not cured by ac- 
ceptance of the work and passage of the 80 days 
pendente lite. Braens v. Fondo, et al 

A municipality may be estopped by its conduct 
from changing its policy in the operation of a 
utility as a proprietary function. Rutan v. Belle- 
ville 

A municipality may not uaneemuneiier exercise power 
conferred upon it by a statute. Rutan v. Belleville 

Where a municipality operates a water utility as a 
proprietary function the cost of water Main ex- 
tension is, in the absence of some showing of 
economic necessity or desirability, to be met by 
the municipality. Rutan v. Belleville 

Held, ordinance directing that cost of water main 
extensions to development be assessed as local 
improvement was unreasonable under circum- 
stances present and hence invalid. Rutan v.Belle- 
ville 
The County Clerk has no » stein ‘i al po 
a judgment removing a municipal referendum 
from the ballot where the municipality has re- 
solved not to appeal and the County Clerk could 
comply without difficulty. Bitkin v. Westwood 

Disbursements from capital improvement fund raised 
by bond issue under R. S. 40:1-1 et seq, for legal 
and engineering fees, is improper; such disburse- 
ments from bond proceeds are limited by R. S. 
40:1-55 to the amount specified therefor in the 
bond ordinance. Middlesex Concrete et als v. Bor- 
ough of Carteret : 

N. J. S. 2A:171-1 was neither soni nor vacmutiinal 
by Chap. 133 of the Laws of 1958. West a v. 
Jordan 

A municipality uae power seni R. s. 40: 48- 2 “ pro- 
scribe all wordly employment and business other 
than works of necessity or charity within its 
borders on Sundays. West Orange v. Jordan 


Held, it is improbable that display and exhibit of 
homes is a “work of nannies West selena Vv. 
AGN 5 occ ieee ines so wune eee tee eee 


Where an exception or proviso qualitevine a pro- 
scribed activity is in the enacting clause rather 
than in a separate clause, the municipality must 
negative the exception in its complaint and show 
by its proof that it is not applicable. West Or- 
ange v. Jordan 

Where ordinance cutanttees employment or errs 
ness “except works of necessity, complaint must 
allege and town must prove defendant was not 
engaged in work of sepia West itt Vv. 
Jordan 

Approval and filing of map meee Ola ‘Mey ron 
without more, does not bar applicability of sub- 
division control provisions of Planning Act and of 
ordinance enacted thereunder requiring improve- 
ments such as streets and water mains by develop- 
ers. Lake Intervale v. Parsippany-Troy Hills 

Whether and how subdivision control] provisions of 
Planning Act apply to developer who has filed 
map under Old Map Act and taken additional 
steps in development not decided. Lake Intervale 
v. Parsippany-Troy Hills 

Under Planniag Act municipal tienes: requiring 
installation of specified improvements before final 
approval of plats must set up standards including 
standards relating to imposition of costs at least 
where improvements would benefit others as well 
as owner involved. Lake intervale v. Parsippany- 
Troy Hills ¢ Peeks Lemar | es. 


MURDER 


In Trial for 1st degree murder it is error for court 
to charge on parole and probation law, but if 
jury inquires thereof, the court should answer 
but follow its answer with instructions to exclude 
the subject from consideration. State v. White 

Where defense to Ist degree murder is insanity 
court should comply with a request to charge that 
the evidence on insanity need not be entirely dis- 
regarded though it be insufficient to establish 
insanity as a defense. State v. White 


NEGLIGENCE 


The making of a fire on one’s land by a third person 
may be foreseeable on the basis of proof tending 
to establish a practice of making such fires there- 
on. Lorusso v. De Carlo 

An occupier of land renders himself liable for | in- 
juries to children trespassing on the land if an 
ordinary prudent person in his position would 
have reason to anticipate the presence of the chil- 
dren and also that they would be subjected to an 
unreasonab!e risk of harm as a result of some 
condition on the land—at least if the condition 
is an artificial one. Lorusso v. De Carlo : 

A land occupier may be held liable for injuries to 
trespassing children caused by an artificial condi- 
tion created thereon by third persons whether or 
not he caused or acquiesced in the condition. Lor- 
usso v. De Carlo ... 

Held, jury question presented where + year old child 
is burned by unattended fire in defendant’s lot, 
children had played there often, defendant lived 
and had his business in the same block and fires 
had been set there by the same third person a sub- 
stantial number of times within the aii 6 
months. Lorusso v. De Carlo Ay 
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Negligence, Cont’d 
The rule that an owner is under a duty to provide 
a reasonably safe place for employees of an in- 
dependent contractor and other business invitees 
to work applies to longshoremen engaged in un- 
loading ships. Skovgaard vs. Tungus 29 
Held, opening to jury stating plaintiff fell at night 
on defendants parking area on way to defendant's 
store entrance while defendant’s lights were not 
lit, by tripping or falling over some object the 
nature of which she did not know because of the 
darkness, is sufficient to withstand motion for 
judgment of dismissal. Nelson v. A. & P. 46 
An occupier of land owes a duty to business invitees 
to exercise reasonable care to keep the premises 
reasonably safe for the purposes of the invitation. 
Nelson v. A. & P. 46 
The duty of a storekeeper to patrons of exercising 
reasonable care extends to parking areas main- 
tained as an integral part of its facilities. Nelson 
v. A. & P. 46 
Negligence may consist in the failure so to light 
premises as to protect from injury by reason of 
dangerous conditions which would not reasonably 
be discovered in the absence of such light. Nelson 
v. A. & P. : Pacey : 46 
The doctrine of “humane instincts” applies as be- 
tween an employer and employee as an exception 
to the general rule that an employer owes no duty 
to provide medical services in the absence of con- 
tract or statute. Dudley v. Victor 75 
A prerequisite to the application of the “doctrine of 
humane instincts” is the requirement that the 
employee be, to the knowledge of the employer, 
in such helpless condition that he is unable to pro- 
vide for his own care. Dudley v. Victor 75 
One who assumes to act, even though gratuitously, 
thereby becomes subject to the duty of acting 
carefully. Dudley v. Victor a 75 
One who volunteers to extend medical aid to or 
procure aid for an ill person, is responsible for the 
harm caused by his failure to perform if, but for 
his conduct, medical aid would have been obtained 
by others. Dudley v. Victor 75 
In action for injuries caused by fall on wet floor it is 
not necessary to establish by expert evidence that 
the intrinsic nature of the floor was such that it 
was slippery when wet if there is other evidence 
or if, as here, such knowledge is within ordinary 
experience. Parmenter v. Jarvis 93 
Held, proof plaintiff fell on slippery rain-wet lino- 
leum floor at store entrance, that it had been rain- 
ing for some time and rain came through the 
door, and that floor was very wet and dirty, suf- 


ficient to support inference of notice and negli- 
gence and to present a case for the jury. Par- 
menter v. Jarvis 93 


In action by passenger for semmeal injuries it is 
reversible error to submit issues of contributory 
negligence and assumption of risk to jury in ab- 
sence of preof of extraordinary circumstances 
which would compel plaintiff not to rely on his 
driver to observe the ordinary hazards of travel. 
Orbanus v. Seder and Porch 94 

Held, fact that passenger went to sleep almost im- 
mediately after entering car at 5:30 A. M. and ac- 
cident occurred at 6:00 A. M. insufficient to raise 
issue of contributory negligence or assumption of 
risk. Orbanus v. Sedar and Porch 94 

The question of whether a passenger in a vehicle 
is an invitee or licensee is commonly a question of 
fact for the jury. Sheehan v. McGowan and Tar- 
rant 106 

Held, whether children of wife by former marriage 
were invitees or licensees of second husband in 
being transported home at request of wife pre- 
sents jury question. Sheehan v. McGowan and 
Tarrant 106 

A criteria in determining ete a passenger in a 
vehicle is an invitee or mere licensee is whether 
the driver has any beneficial interest, monetary or 
personal, in the object and purpose of the trans- 
portation. Sheehan v. McGowan and Tarrant 106 

The distinction between invitees and licensees in 
relation to the duty owed by a motorist to his 
passengers still exists. Sheehan v. McGowan and 
Tarrant 106 

Held, on facts, evidence insufficient to establish 
negligence by builder in laying sewer drain so as 
to support judgment on breach of alleged duty 
to construct same in good and workmanlike man- 
ner. Levy v. Young 154 

Repairs made by a county to a road at a point which 
may be under State jurisdiction are not ultra vires 
and if made under direction of an employee high 
enough in authority may be Sufficient to impose 
tort liability on the county though not formally 
authorized. Farkas v, Freeholders 170 

The trend in New Jersey is to expand municipal 
tort liability and negligent conduct in the repair- 
ing of a road may be held to include affirmative 
action which would support a jury determination 
of active wrongdoing. Farkas v. Freeholders . 170 

Charitable Immunity Doctrine Repudiated 229 

The res ipsa doctrine is applicable where (a) the 
occurrence itself bespeaks negligence (b) the in- 
strumentality was within defendant's exclusive 
control and (c) there is no indication that the 
injury was the result of plaintiff's own anne 
Kahalili v. Rosecliff 245 

The presumption of negligence under the res ipsa 
doctrine arises where the circumstances furnish 
reasonable grounds for the inference that if care 
had been practiced by the person in control of the 
instrumentality, the mishap would not have oc- 
curred; and it is for the jury to accept or reject 
this hypothesis or any tendered explanation. 
Kahalili v. Rosecliff : . 245 

Held, on facts here, there was no error in charging 
jury could apply res ipsa doctrine in instance of 
passenger being thrown from roller coaster. Kahal- 
Co SE aes ee ree 245 

Within their respective spheres of operation a man- 
ufacturer and distributor both owe the duty of ex- 
ercising reasonable care to avoid unreasonable 
risk of harm from the chattels they manufacture 
and sell. Sinatra v. National and No. American .. 247 





A manufacturer owes a duty of inspecting to locate 
latent as well as patent defects discoverable by 
reasonable care on its part and an exclusive dis- 
tributor who actually assembles, installs and 
services the unit also has a duty of inspection to 
locate defeets ascertainable by the exercise of 
reasonab}e care; there is no hard and fast rule as 
to latent defects and what is reasonable care de- 
pends on the facts with the propensity for harm 
being considered in determining what is reason- 
able. Sinatra v. National and No. American 247 

It is error for the court to refuse to charge that dis- 
tributor is not liable for defects due to manufac- 
turer’s negligence unless he knew or should have 
known thereof by reasonable inspection or testing 
Sinatra v. National and No. American 247 

An action in negligence by an injured employee of 
a subcontractor against the general contractor is 
barred where the law of the place of injury sub- 
stitutes the general contractor as an employer for 
workmen’s compensation purposes and gives him 
tort immunity. Wilson v. Paull 283 

In an employee-employer tort suit, if any applicable 
workmen's compensation act bars the action, that 
bar will be applied in the forum. Wilson v. Paull . 283 

New Jersey will recognize Pennsylvania law giving 
a general contractor immunity from tort suit by 
employees of subcontractors. Wilson v. Paull ... 283 

The cases holding that a landowner is under no duty 
to keep the sidewalks adjoining his property free 
of snow and ice relate only to the public sidewalk 
on the premises and have no bearing on a land- 
lord's liability as to private walks on the premises. 
Skupienski v. Maly 

A landlord is under a specific duty to tenants to ex- 
ercise reasonable care to keep common passage- 
ways or walks within his control free of snow and 
ice and this duty may encompass an obligation to 
construct gutters on his building in order to pre- 
vent water from accumulating on such walks be- 

low. Skupienski v. Maly 317 
It is not error for the judge to charge in a left-turn 

or U-turn case that the driver is under a duty to 

exercise great care and seek an opportune time 

to make such turn provided the court charges the 

basic duty imposed by law is reasonable care com- 

mensurate with the circumstances. Ambrose v. 

Cyphers and Donnelly 319 

Generally, in left-turn or U-turn cases the judge 
should stress to the jury that there is only one 
basic standard of care—that of reasonable care 
under the circumstances—and the particular facts 
should control the nature and extent of additional 
admonitions concerning the special precautions 
required in such hazardous circumstances. Am- 

brose v. Cyphers and Donnelly 319 

Held, charge by court that defendant in making U- 
turn was under duty to exercise great care, with- 
out qualification, in answer to question by jury 
whether “great care” or “reasonable care” was to 

be considered, was reversible error. Ambrose v. 

Cyphers and Donnelly 319 

Where plaintiff passenger in car about to start from 
curb observes approaching vehicle and fails to give 
warning thereof to driver, question of passenger’s 

contributory negligence is for jury. Ambrose v. 

Cyphers and Donnelly 319 

The doctrines of contributory negligence and as- 
sumption of risk are not identical and a request to 
charge one does not embody a request to charge 

the other. Lawton v. Virginia 357 

Where defense of assumption of risk is raised and 
facts present possible issue thereon it is error for 
the court to refuse a request to charge thereon 
though the facts were such the jury might be com- 
pletely justified in concluding the doctrine was 

not applicable to bar recovery. Lawton v. Virginia 357 

A land owner or occupier of lands on which there is 

a dangerous instrumentality or condition such as 

fire, is under a duty to infant trespassers to use 

reasonable care under the circumstances of the 
case and this duty is triggered by the foreseeabil- 

ity of the presence of the intruder and the fore- 

seeability of an unreasonable risk of harm. Simmel 

v. N. J. Corp. 383 

A land owner er occupier may be liable for injuries 

to infants caused not only by conditions which he 

creates but also for those created by third persons 

of which he had actual knowledge. Simmel v. N. J. 

Corp. 383 

A landowner has no duty to periodically inspect the 
premises to ascertain whether 3rd parties have 
created dangerous conditions thereon and hence is 

not chargeable with imputed knowledge of such 

conditions. Simmel v. N. J. Corp. 383 

In foreign substance case burden is on plaintiff to 
prove that the foreign substance caused the claim- 

ed injury. Migliozzi v. Safeway 413 

It is not always essential that the foreign substance 

be identified or shown to be harmful; when its 

presence is established and there is a gastric dis- 

turbance following immediately on ingestion, the 
trier of the facts may infer that the distrubance 
was caused by the foreign substance without proof 

of its identity or harmfulness. Migliozzi v. Safe- 

way : ; ; eek: .. 413 

A possessor is liable for reasonably foreseeable in- 
jurious consequences from the use of a dangerous 
substance on his lands and owes a duty of care 

commensurate with the risk of harm. Healing v. 

Security Steel ee .. 415 

“Allurement” or “attraction” is not a necessary ele- 
ment of trespasser’s action against a landowner in 
negligence for injury resulting from a dangerous 
instrumentality maintained on the lands. Healing 

v. Security Steel 415 

A possessor who knows or should know of trespass- 

ing on an area of his land is liable for injury re- 

sulting from a condition on his lands which is to 

his knowledge likely to cause serious harm to such 

trespassers and is of such nature that he has rea- 

son to believe trespassers will not discover it and 

he has failed to exercise reasonable care to pro- 

tect them. Healing v. Security Steel .. 415 

While distance may be a factor in determining a for- 

seeable zone of danger, a distance of 300 or 400 

feet is not such as will as a matter of law bar 

consideration of ee by the — Heal- 

ing v. Security Steel : eee 


415 





An inference of probability of negligence as disting- 
uished from mere possibility is required to make 
out a case sufficient to withstand a motion for 
judgment. Mijon et als v. Acquaire et als ...... 439 

The standard of care is fixed only with reference to 
reasonably foreseeable risks. Mijon et als v. Ac- 


quire et als 439 
Possessor of Lands Chargeable With Dangerous Con- 
dition He Should Have Foreseen 485 


Where the facts proven permit the inference that 
defendant breached a positive duty to plaintiff, 
such as exercising ordinary care to provide a place 
reasonably safe for the work to be done, the mere 
knowledge by plaintiff that there is a degree of 
risk in his use of the premises does not as a matter 
of law constitute assumption of risk; such knowl- 
ledge and the degree of risk assumed go only to 
the issue of contributory negligence to be deter- 
mined on the overall factual issue of the reason- 
ableness of plaintiff's action in the light of all 
the circumstances. Coffey v. Middlesex-Spotswood 497 

Held, where jury could find workman dropped two 
feet to ground from doorsill of house which had 
no better entrance, it was error to find assumption 
of risk as matter of law. Coffey v. Middlesex- 
Spotswood 497 

The Liability of Water Companies In New Jersey 
For Negligent Failure To Supply Adequate Pres- 
sure at Hydrants, by Richard A. Grossman ; 509 

A landowner is liable to licensees, including social 
guests, for injuries caused not only by activities 
on the premises but also for static conditions 
thereon if he knows thereof and in the exercise 
of reasonable foresight should realize it involves 
unreasonable risk of harm and fails to take rea- 
sonable care to make the condition safe or give 
warning of its presence and the risk involved. 
Berger v. Shapiro 510 

Rule as to landowner’s liability for hazardous condi- 
tions is not limited to concealed dangers. Berger 
v. Shapiro 

Where action is based on failure of landowner to 
give warning of dangerous condition and plain- 


tiffs proofs imply lack of warning, plaintiff 
need not affirmatively prove lack of warning. 
Berger v. Shapiro 510 


Greater consideration and care are due persons 
known to be unable to take care of themselves. 
Berger v. Shapiro 510 

Those who are deficient in one of their senses must 
all the more diligently use the others. Berger v. 
Shapiro 

‘On motion for dismissal of negligence action for in- 
sufficient proof of cause, question is whether al- 
leged cause is reasonably probable or simply con- 
jectural. Berger v. Shapiro 510 

While the rule in our State is still that abutting 
owner and occupiers are not ordinarily responsible 
for injuries resulting from sidewalk defects caused 
by the elements or wear and tear of public use, 
they are responsible for conditions actually result- 
ing from their own wrongful conduct or constitut- 
ing a nuisance which the owner or occupier had 
either originally created or had thereafter partici- 
pated in maintaining. Krug v. Wanner 

Owner and occupier are liable for injuries result- 
ing from defective cellar door in sidewalk placed 
or maintained there for their own private uses 
where they failed to exercise proper care to pre- 
vent it from becoming dangerous to pedestrians. 
Krug v. Wanner 571 

While lease can fix duty of repair as between land- 
lord and tenant it cannot relieve tenant of his 
duty to maintain sidewalk in front of demised 
premises in reasonably safe condition. Krug v. 
Wanner 

A pedestrian has the right to assume there are no 
dangerous impediments in any part of the side- 
walk and must exercise reasonable care to avoid 
dangerous conditions only if he sees or is aware 
of them. Krug v. Wanner 571 

The Botta case ruling declaring references to the ad 
damnum clause improper is prospective only and 
does not apply to cases tried prior to that decision. 
Johnson v. Stoveken 585 

Reference to ad damum clause made without objec- 
tion at the trial, is not plain error requiring re- 
versal where damages awarded were not excessive. 
Johnson v. Stoveken . 585 

A social guest is a licensee to whom the host owes 
only the same duty as to other licensees. Pearlstein 
v. Leeds 

A social guest continues to be such and continues 
to be a licensee though she performs services ben- 
eficial to the host in the course of the visit. Pearl- 
stein v. Leeds 586 

The duty of an occupier ‘of lands to a licensee to 
exercise reasonable care to make conditions or his 
activities thereon reasonably safe or to give ade- 
quate warning thereof does not exist where the 
licensee knew thereof and of the risk involved. 
Pearlstein v. Leeds 586 

There is no liability to a gratuitous licensee for 
perils of which he is aware and where such knowl- 
edge is shown, there is, as a matter of law, no 
breach of duty to the licensee in the maintenance 
of the condition or activity. Pearlstein v. Leeds .. 586 
Where wax was applied in accordance with normal 
practice and standard, there is no inference of 
negligence merely because the finished condition 

is slippery. Pearlstein v. Leeds ae 586 

Pic per se, creates no presumption of capacity or 
for contributory negligence. Rush v. N. J. & N. Y. 
Transit . 611 

In determining whether a child is guilty of contrib- 
utory negligence, its age, experience and capacity 
to understand and avoid the dangers involved are 
to be considered and if reasonable men might 
differ as to whether the child failed to exercise 
such care as is usually exercised by persons of 
similar age, judgment and experience, a jury ques- 
tion is presented. Rush v. N. J. & N. Y. Transit .. 611 

If reasonable men might differ as to the capabilities 
of an infant to understand and avoid the dangers 
involved, then whether he was capable of con- 
tributory negligence becomes a jury = 
Rush v. N. J. & N. Y. Transit 

(Continued on next page) 
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Negligence, Cont’d 

Held, on facts, contributory negligence of 4 year old 
was jury question. Rush v. N. J. & N. Y. Transit .. 

Conformance with standards of construction or cus- 
tom is of itself never conclusive as to absence of 
negligence; it is at most evidential. Shafer v. 
Thomas 

Charge that if doors were in accordance with con- 
struction standards when installed, there was no 
duty to do anything further at the time or there- 
after is reversible error. Shafer v. Thomas 

Statute Restoring Charitable Immunity Held Not 

etroactive 

Held, leaving car in fast lane of dual highway after 
collision, when road was icy and visibility poor 
due to fog, and when car could have been removed 
to shoulder of road, constitutes contributory neg- 
ligence as a matter of law with reference to sub- 
sequent collision with the parked car. Seipel v. 
Sevek and Silverman 

Contributory negligence and assumption of risk are 
usually questions for the jury but in an appro- 
priate case they become questions of law for the 
judge and should not be submitted to the jury. 
Seipel v. Sevek and Silverman 

Every result of an act of negligence which is the 
natural and probable consequence of such act is 
in law the proximate result of such act, though the 
particular result was not foreseen and though there 
be intervening acts of third persons which were 
the natural and probable result of the original act. 
Seipel v. Sevek and Silverman 

Series of accidents following negligent leaving of 
car in roadway held all nroximate result of negli- 
gent leaving of car. Seipel v. Sevek and Silverman 

General rule that contributory negligence or as- 
sumption of risk by one who exposes himself to 
danger in a manner not reckless or rash in order 
to rescue another is question for jury does not 
apply where the imperiled’s situation was due in 
part to the rescuer’s own negligence. Seipel v. 
Sevek and Silverman 


WEGOTIABLE INSTRUMENTS 


Where endorsers signed twice at one time it will be 
treated as one transaction. Franklin Discount Co. 
v. Harold C. Ford t/a Harry Ford Auto Sales et al 

A material alteration after endorsement avoids the 
instrument as to the endorser where the claimant 
is not a holder in due course. Franklin Discount 
Co. v. Harold C. Ford, t'a Harry Ford Auto Sales 
et al 

An accommodation endorser may as a defense against 
the payee show a parol agreement that delivery 
was conditional, or show failure of consideration. 
Franklin Discount Co. v. Harold C. Ford, t/a Harry 
Ford Auto Sales et al 


NEW JERSEY STATE BAR ASSOCIATION 


Annual Committee Reports .. 


NEW TRIAL 


A jury verdict will not be disturbed on appeal on 
the ground of excessive in amount as inevitably 
to give rise to the inference of mistake, passion, 
prejudice or partiality, and by that standard to be 
palpably against the weight of the evidence. Car- 


lucci v. Stichman 

Under our rules the trial court has no power to 
enter judgment notwithstanding the _ verdict. 
Franklin Discount Co. v. Harold C. Ford, t/a 
Harry Ford Auto Sales et al 


A verdict may properly be set aside as contrary to 
the weight of the evidence and a new trial granted 
though the evidence would not justify a directed 
verdict. Franklin Discount Co. v. Harold C. Ford, 
ta Harry Ford Auto Sales et al 

The standard for determining whether to direct a 
verdict is whether the evidence was such that 
fair minded men could not honestly differ as to 
the conclusions to be drawn and on such applica- 
tion the judge cannot weigh the evidence but must 
accept as true all evidence supporting the adverse 
party and give him the benefit of all favorable in- 
ferences, whereas on motion for new trial the 
judge is required to weigh the evidence and deter- 
mine whether it was such as to give rise to the 
inescapable conclusion the verdict was the result 
of mistake, prejudice, passion or partiality. Frank- 
lin Discount Co. v. Harold C. Ford, t/a Harry 
Ford Auto Sales et al 

There is no limit to the number of retrials which 

may be had. Franklin Discount Co. v Harold C. 
Ford, t/a Harry Ford Auto Sales et al 

Where a new trial has been granted the case stands 
as if it had never been tried and new claims and 
defenses may be asserted. Franklin Discount Co. 
v. Harold C. Ford, t/a Harry Ford Auto Sales et al 

A contractual right to a non-jury trial may be as- 
serted on a retrial though not asserted on the orig- 
inal trial. Franklin Discount Co. v. Harold C. 
Ford, t/a Harry Ford Auto Sales et al 


NOTICES OF INTENTION 


A notice of intention by a subcontractor in the usual 
form need not name the owner of the lands under 
par. (c) to entitle the subcontractor to a special 
judgment against the lands for materials furnished 
to the general contractor. Apex v. Kersner and 
West 

A notice of intention giving the contractor’s trade 
name only is sufficient and can be corrected to 
give the individual trading under the trade name 
by amendment under N. J. S. 2A:44-73 if neces- 
sary. Apex v. Kersner and West 


ORDINANCES 


Where an exception or proviso qualifying a pro- 
scribed activity is in the enacting clause rather 
than in a separate clause, the municipality must 
negative the exception in its complaint and show 
by its proof that it is not applicable. West Orange 
v. Jordan 

Where ordinance proscribes employment « or business 
“except works of necessity”, complaint must allege 
and town must prove defendant was not engaged 
in work of necessity. West Orange v. Jordan .... 
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PARENT AND CHILD 


The natural right of the father to custody of his 
child is not an absolute right but rather a trust re- 
posed in him by the State as parens patriae. In re 
Jacques 

The duty of a father to paren his children and his 
right of visitation or custody are not dependent on 
or connected with each other. Fiore v. Fiore -.. 

Where mother to whom custody is awarded inter- 
feres with father’s rights of visitation and rela- 
tions between child and father, remedy is not~to_ 
abate support payments but to remove the child 
to a stranger if necessary or impose a jail sentence 
on her for contempt. Fiore v. Fiore 

Marriage of the defendant and the mother of a 
bastard child pending an appeal from a filiation 
order in a proceeding under N. J. S. A. 9:17, legiti- 
mizes the child and abates the proceeding regard- 
less of defendant's motive in entering into the 
marriage. Overseer v. Koznowicz 

Payments of mortgage principal, interest, taxes an 
maintenance expenses made by a father on prop- 
erty which descended to his minor children and in 
which they reside are presumed to be made as 
gifts to the children or in recognition of his obliga- 
tion to support them and without intent to receive 
reimbursement. In re Flasch 

A parent is entitled to damages for loss of services 
of his child and where injury to the child is such 
that reasonable men could find that probably 
there will be resultant loss of services, then even 
in the absence of proof of the nature of the ser- 
vices lost or the extent thereof and even in the 
absence of testimony that there probably would 
be some loss, the issue of such damages is for the 
jury. Simmel v. N. J. Corp. . 


PARTIES 


The rule of sovereign immunity from suit does not 
bar an action to quiet title seeking an adjudication 
that certain property is free of a lien claimed by 
the State. Michalski v. U. S. et als 

While an unsuccessful bidder has no standing as 
such to challenge the conditions of a sale, one 
who was precluded from bidding thereby may at- 
tack the sale. Lieberman and Shapiro v. Neptune 
and Shark River Hills 

A taxpayer may challenge the validity of the ound: 
tions of a public sale. Lieberman and vinsnill Vv. 
Neptune and Shark River Hills 

A taxpayer may intervene under R. R. 4:37-3 in an 
action attacking a municipal sale even after the 
time limited by R. R. 4:88-15 for bringing such 
action as long as there is no inconvenience to the 
court or parties. Lieberman and Shapiro v. Nep- 
tune and Shark River Hills 

While a defendant cannot be compelled to file a third 
party complaint, the court may, where justice de- 
mands it, bring in other parties. Woodbridge v. 
Kane 


PARTITION 


There is no obligation on a cotenant in possession 
who has not excluded his cotenants to account to 
them affirmatively for the, value of his Own use 
and occupancy since each cotenant is entitled 
to possession of the property. Baird v. Moore 

A cotenant in sole possession who has not excluded 
his cotenants is not automatically chargeable with 
the value of his use and occupancy but on a gen- 
eral accounting or partition wherein he seeks to 
hold the others for their ratable share of the main- 
tenance expenses he will be chargeable with such 
amount of the value of his use and occupancy as is 
equitable and just. Baird v. Moore 

Held, in instant case cotenant who remained in “sole 
possession should not be charged for use and oc- 
cupancy and is entitled to ratable contribution of 
her maintenance expenditures from cotenant. Baird 
v. Moore 

Counsel fees may be allowed out of proceeds of 
partition sale where proceeds are ordered deposit- 
ed in and disbursed by court. Baird v. Moore 

The right to partition is ordinarily an absolute right 

but may be subject to an agreement to refrain 

from partition, which agreement, to be valid and 
enforceable, must be reasonable. Michalski  v. 

Michalski 

is not essential 

Straining partition 


to an effective agreement re- 
that the word “partition”? be 
used; it is sufficient if such intent is manifest 
from the language used. Michalski v. Michalski 

What constitutes a reasonable time for a restraint 
against partition is not fixed and agreement here 
between persons of advanced age barring partition 
until one should die held reasonable. Michalski v. 
Michalski 

Partition is inherently an equitable remedy govern- 
ed by the principles governing specific perform- 
ance. Michalski v. Michalski 

Where the circumstances have so changed since the 
making of an agreement barring partition that it 
would be unfair or inequitable to enforce the 
agreement, the court will decline to do so. Michal- 
ski v. Michalski Sears § 


It 


PARTNERSHIPS 


A policy insuring a partnership and providing that 
if the named insured is a partnership, it also in- 
cludes any partner therein but only with respect 
to his liability as such, extends the coverage pro- 
vided thereunder to the individual] partners as 
qualified insureds for liability based on the part- 
nership. Malanga v. Manufacturers 

Provision in partnership policy that it covers assault 
and battery “unless committed by or at the direc- 
tion of the insured” excludes coverage for assault- 
ing partner but not for non-assaulting partners 
where assault was committed in course of partner- 
ship business so a to render other partners liable 
for the assault though not at their direction. 
Malanga v. Manufacturers eg Ee 

Unless a contrary intention appears, all ‘property 
acquired with partnership funds is partnership 
property. Fortugno v. Hudson, et als as 
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Where less than all the partners transfer partner- 
ship assests to a corporation the property remains 
that of the partnership and may be traced into the 
corporation but cannot remain in it. Fortugno v. 
Hudson, et als 

Where a partnership has formed and financed cor- 
porations not as an investment but for the purpose 
of making each an instrumentality in an integrated 
whole, the court will look through the form and 
deal with the corporate property as partnership 
assets if justice so requires provided no rights of 
third parties are involved. Fortugno v. Hudson, et 
als 

While generally the partnership sannemane is poe 
measure of the partner’s rights the court will not 
enforce a provision therein where to do so would 
be inequitable because of changed circumstances. 
Fortugno v. Hudson, et als ett ee 

Where a partnership has formed and Owns corpora- 
tions to carry on its business the court will not 
order distribution in shares though the partnership 
agreement calls for distribution in kind if such 
distribution would have the inequitable result of 
compelling a withdrawing partner to remain as a 
minority stockholder. Fortugno v. Hudson, et als 

A partnership, considered in law for certain purposes 
an artificial person or entity, continues after dis- 
solution for the purpose of winding up partner- 
ship affairs. ae v. St. Paul-Mercury Indem- 
nity 5 its — 

Dissolution of a nurtnmnialig eoensins prenatal 
only and the partnership continues as to all pre- 
existing matters with service on one partner suffi- 
cient for a judgment enforceable at least against 
the partnership estate. Scaglione v. St. Paul- Mer- 
cury Indemnity . } 

Service on a former managing or “anaes aaena of a 
partnership after dissolution of the partnership is 
valid service where he remained such in fact dur- 
ing liquidation and there was no public notice of 
dissolution or change in his status. Scaglione v. 
St. Paul-Mercury Indemnity 

Policy which insures partnership as named insured 
against liability for injuries caused by an assault 
and battery “unless committed by or at the direc- 
tion of the insured”, covers the partnership for 
liability for an assault and battery committed by a 
partner which was not committed at the direction 
or with the knowledge and consent of the other 
partners. Malanga v. Manufacturers 


PERFORMANCE BONDS 


Where a performance bond recites that the building 
contract is made a part thereof, the two will be 
read together as an integrated whole to determine 
the intention of the parties as to rights of third 
parties. Graybar v. Continental 

Where a surety for contractor agrees with the owner 
that the contractor will pay for labor and materials 
or guarantees the promise of the contractor to pay 
for labor and materials, those furnishing labor or 
material on the job have a right against the surety 


unless expressly excluded. Graybar v. Continental ¢ 


Held, materialman of subcontractor can recover here 
on contractor’s performance bond to owner. Gray- 


bar v. Continental 
Where a performance bond on a private contract 
employs the identical language prescribed by stat- 
ute for bonds on public projects, the cases constru- 
ing the latter control] the former. Graybar v. Con- 
tinental 
PLANNING 
Review of classification and action of a planning 


board on an application for subdivision must first 
be by appeal to the local governing body before 
review can be had in the courts. Kotlarich v. 
Ramsey 

Determinations on osniiiatiaias for onion must 
be grounded in competent credible proofs and rep- 
resented by appropriate findings based thereon 
and while fundamentals of fair play and due pro- 
cess must be met, it is not determined whether 
notice and hearing before the planning board are 
essential. Kotlarich v. Ramsey 

On review of municipal action taken on application 
for subdivision, court is not to hear matter de 
novo but as in all actions in lieu of certiorari is 
to determine from the record whether the action 
was arbitrary of capricious or adequately found- 
ed on the record. Kotlarich v. Ramsey 

Where administrative record or proceedings below 
are inadequate for determination in action in lieu 
of certiorari, court may remand same for making 
of proper record. Kotlarich v. Ramsey 

Planning Board approval is not required to sell 
lots in accordance with the existing lot and street 
lines on an already filed map though such map 
does not conform with present zoning and plan- 
ning requirements. Goldstein v. Planning Board 

A sale of lots in accordance with the lines delineated 
on a map filed under the Old Map Act is not a 
“subdivision” under the Planning Act of 1953. 
Goldstein v. Planning Board 

The delineation of lots on a map, filed with munici- 
pal approval, though sufficient to enable con- 
veyances accordingly without Planning Board 
approval, does not necessarily guarantee that each 
lot will be sufficient to build upon; any future 
building is subject to the requirements for build- 
ing permits and to the zoning ordinances then in 
effect. Goldstein v. Planning Board 


PLEADING 


R. R. 4:8-1, 5 and 6 apply to complaints for divorce 
on the ground of cruelty and the complaint should 
therefore set forth facts sufficient to sustain the 
claim for relief and apprise the adversary thereof, 
but need not plead the proofs. Wheeler v. Wheeler 

Compensatory as well as punitive damages may be 
recovered on a count asking for punitive damages. 
Frega v. Northern N. J. Mtg. Ties 

(Continued on next page) 
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Pleading, Cont'd” 
The pretrial order controls the subsequent conduct 
of litigation and applies even to affirmative de- 
fenses incorporated therein though not affirma- 
tively pleaded in the answer. Braens v. Fondo, 

et al 534 
It is doubtful whether a motion to quash a summons 
or service thereof can be made more than 20 days 

after the service. Smith v. Thermofax Corp. 622 


POWERS OF APPOINTMENT 


Where it appears from a will and the circumstances 
at the time of its execution that the testator in- 
tended thereby to exercise a power of appoint- 
ment, he will be deemed to have done so though 
he did not use any express words for that purpose. 
Bank of New York v. Black et als 142 
While the general rule in our state is that a general 
residuary clause wil! not ordinarily suffice as an 
exercise of a power of appointment, the court here 
finds on the facts that testatrix did thereby intend 
to and did in fact exercise the power. Bank of 
RSG STNG Wp MRM ME NS, sek ess wine cin Ss ee uewie 142 
In the absence of an expressed intention contra a 
testamentary power of appointment of personalty 
of the donor is validly exercised by a will valid 
under the law of the donee’s domicile though 
_ such will did not comply with the formal requisites 
of the donor's domicile. Guaranty v. Stevens 597 


PRACTICE 


It is largely in the discretion of the trial court wheth- 
er to grant or deny leave ta proceed against third 
party defendants. Salitan v. Magnus 14 
It is not error to deny leave to guarantor to join 
principal debtor as third party defendant where 
guaranty indicates intention that creditor have 
direct right against guarantor and guarantor'’s 
right to third party relief is dubious. Salitan v. 
Magnus 14 
Where New Jersey is selected as the forum in good 
faith in reliance on many contacts with it, and 
where the sources of proof of some of the substan- 
tial issues are in or closer to New Jersey than to 
other available forum, a claimant's choice should 
not be denied on a mere weighing of relative 
conveniences, Starr et al v. Berry, et al ......... 63 
If justice dictates that plaintiff's choice of forum 
be upheld, such should be the result notwithstand- 
ing its impact on the economy of the judicial 
system. Starr et al v. Berry, et al 63 
It is not enough for invoking the doctrine of forum 
non conveniens that a defendant will be seriously 
inconvenienced; it must also appear that a transfer 
will not resu't in significant hardship to the plain- 





tiffs. Starr et al v. Berry, et al 63 
Impartial Medical Testimony: A New Audit, by 

Thomas F. Lambert, Jr. 97 
Law and Social Sciences Today, by Hon William J. 

Brennan, Jr. 145 


On remand after appeal trial court has no discretion 
but is under a duty to obey the mandate of the 
appellate court. Fiore v. Fiore 143 
Dismissals on the opening are not favored and it is 
not enough for dismissal that the opening is lack- 
ing in ultimate definiteness; it must clearly appear 
after resolving all doubts in plaintiff's favor that 


no cause of action whatever exists. Farkas v. 
Freeholders 170 
Area No 2 by Howard Newcomb Morse 198 


Though mandamus may be used to effect restoration 
of an expelled member, it is not the exclusive 
remedy and specific performance with injunctive 
relief may be used where applicable. Joseph v. 
Passasiec Hospital et al 230 
At Ease in the Appellate Courts, by James A. Major 437 
Where the primary relief sought is equitable, there 
is no right to a jury trial on an incidental issue 
of money damages. Associated v. Dixon v. Glens 
Falls 523 
The fact that equitable relief has become unneces- 
sary or inappropriate does not entitle a defendant 
to jury trial on the remaining legal issues if 
equitable jurisdiction was invoked in good faith 
originally. Associated v. Dixon v. Glens Falls 
If because the equitable relief prayed has become 
moot, the complaint is amended to eliminate the 
prayer for equitable relief leaving only a claim for 
damages, a right of jury trial arises and may be 
demanded. Associated v. Dixon v. Glens Falls 520 
The granting of leave to amend under R. R. 4:15-1 or 
to file supplemental complaint under R. R. 4:15-4 
is in the sound discretion of the court and will 
be conditioned on removal of demands for equit- 
able relief where such issue has become moot, 
thereby entitling defendant to demand a jury trial 
pursuant to R. R. 4:39-1 on the remaining legal 
issues. Associated. v. Dixon v. Glens Falls 523 
The pretrial order controls the subsequent conduct 
of litigation and applies even to affirmative de- 
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fenses incorporated therein though not affirma- 
tively pleaded in the answer. Braens vy. Fondo. et 
al 534 


An action is commenced by the filing of a complaint 
and this is the terminal date for application of the 
statute of limitations. Rogers v. Dubac 55 

Failure to raise a defense in the answer or by motion 
before answer as provided and required by R. R. 
4:12-2 constitutes a waiver of such defense under 
R. R. 4:12-8. Rogers v. Dubac 55 

Defense of failure to comply with the 10 day pro- 
vision of R. R. 4:4-1 for issuance of summons must 
be set up in the answer or it is deemed waived. 
Rogers v. Dubac 557 

Defenses of “insufficiency of process. lack of juris- 
diction over the person and or insufficiency of 
service of process’ do not encompass defense of 
failure of plaintiff to comply with 10 day require- 
ment of R. R. 4:4-1. Rogers v. Dubac : 


PRESUMPTIONS 


The presumption raised by R.S. 54:34-1 that a trans- 
fer was made in contemplation of death, like pre- 
sumptions generally, is rebutted by and disappears 
when evidence contra is introduced sufficient to 
raise a jury question on the issue: it need not be 
overcome by a preponderance of the proof. Swain 
v. Neeld i 253 
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PRINCIPAL AND AGENT 


While failure of agent to disburse funds in accord- 
ance with his principal’s instructions is a violation 
rendering him ‘liable to the principal in damages, 
the principal cannot recover the amount of the 
funds where the agent disbursed same in pay- 
ment of other obligations of the principal, but can 
recover other actual damages resulting from the 
violation of instructions. Ench v. Bluestein 

In action by principal against agent for failure to 
disburse funds as directed it is plain error to 
eliminate defense that funds were used to pay 
other debts of principal where the defense was 
raised and tried. Ench v. Bluestein 


PRIORITY 


N. J. S. 3A:24-2 gives a preference to judgments en- 
tered against the deceased which cannot be defeat- 
ed by the issuance of execution on a judgment Se- 
cured against the estate after decedent's death. In 
re Estate of Landis 

The preference given by N. J. S. 3A:24-2 applies 
only to judgments entered against deceased during 
his life and not to judgments entered against the 
estate. In re Estate of Landis 

A County Welfare Board’s claim under a duly filed 
reimbursement agreement has priority over a 
judgment entered against the decedent's estate 
though execution was issued on the latter first. In 
re Estate of Landis 

The rule that a junior judgment creditor can secure 
priority over a senior judgment creditor by earlier 
issuance of execution applies only where they 
both have the same preference status. In re Estate 
of Landis 

A Federal lien for unpaid taxes can rise no higher 
than the rights of the taxpayer in the property 
against which the lien is sought to be enforced. 
Zwaska v. Irwin, et als 


PRIVILEGE 


Statements or admissions made by defendant to 
doctors retained or obtained by application of his 
counsel are within the attorney-client privilege. 
State v. Hunt 


PROBATE 


A resident aggrieved by a Surrogate’s judgment must 
move to set it aside within 3 months after entry 
unless he is entitled to relief under Rule 4:62-2. In 
re Estate of Gillen 

Failure to list heirs in complaint for probate does 
not affect the proceedings and is not a fraud on 
the court. In re Estate of Gillen 

Fact that a physician testified in a hearing on a 
caveat that testatrix was incompetent to make the 
will offered, is no basis for claim of fraud where 
hearings were never completed and issue never 
adjudicated on the merits. In re Estate of Gillen 

Withdrawal of caveat is not fraud since caveator is 
not obligated to proceed to a final adjudication and 
may settle his claims. In re Estate of Gillen 

Probate Division has power to dismiss a caveat with 
the consent of the caveator and without notice to 
persons who did not intervene. In re Estate of 
Gillen 

In proceeding on caveat before County Court, pro- 

and caveator are the only indispensable 


ponent 
and others may intervene. In re Estate of 


parties 
Gillen 

Though probation was recognized at common law it 
is now provided for by statute and, under N. J. S. 
2A:168-2, where proprobation is imposed, the court 
must determine the terms and conditions thereof, 
set them out clearly, and inform the probationer 
thereof in definite terms. Lathrop v. Lathrop 

A probationer cannot be punished for violation of 
probation for violating a term or condition of 
probation of which he was not informed in definite 


terms. Lathrop v. Lathrop 


PROCESS 


Service on dealer in products of foreign corporate 
manufacturer is not proper service On manufac- 
turer under R. R. 4:4-4(d) where dealer is inde- 
pendent contractor. Miklos v. Liberty and Borden- 
town 

Dissolution of a partnership operates prospectively 
only and the partnership continues as to all pre- 
existing matters with service on one partner suffi- 
cient for a judgment enforceable at least against 
the partnership estate. Scaglione v. St. Paul-Mer- 
cury Indemnity 

Service on a former managing or general agent of 
the partnership after dissolution of the partnership 
is valid service where he remained such in fact 
during liquidation and there was no public notice 


of dissolution or change in his status. Scaglione v. 


St. Paul-Mercury Indemnity 

It is doubtful whether a motion to quash a summons 
or service thereof can be made more than 20 days 
after the service. Smith v. Thermofax Corp. 


PUBLIC UTILITIES 


Memorandum Re: Practice Before Public Utility 
Conmnission 

A common law action for damages against a utility 
based on a breach of public duty is cognizable by 
the courts. Woodside v. Morristown 

In action against public utility alleging improper 
charge for extension of water mains plaintiff must 
show violation of an absolute duty imposed by law 
or abuse of discretion. Woodside v. Morristown 

A municipal water company acquiring a private 
company operating in an adjoining municipality is 
under the jurisdiction of the P. U. C. insofar as 
extensions of service are concerned though not as 
to rates. Woodside v. Morristown : 

Court will not pass on reasonableness of w cater com- 
pany’s exaction of cost of extending mains but “ 
leave same for determination by the P. U. C. 
first instance Woodside v. Morristown 

Held, action of plaintiff in entering into agreements 
to pay for water mains with full knowledge and 
without formal objection estops plaintiff from 
later attacking charge as unreasonable. Woodside 
v. Morristown 

Non-Liability For Lack of Water Pressure Reaffirm- 
ed. Grossman v. Lakewood socks 
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A utility may be ordered on application of individual 
residents to extend its mains at its own cost where 
the financial condition of the company reasonably 
warrants the expenditure and a reasonable number 
of prospective users in a reasonably integrated 
group within the franchise area and within rea- 
sonable distance of existing facilities desire ser- 
vice and the public convenience and necessity re- 
quire that such users be served; lack of profit from 
the extension is not the criterion and is important 
only as it affects the overall return of the utility. 
Elizabethtown v. P. U. C. 

1923 Rule of P. U. C. “Governing Extensions on 
Application if Individual Permanent Residents” 
held invalid. Elizabethtown v. P. U. C. 

Before a water company can be ordered by the 
P. U. C. to extend its mains at its own expense it 
must appear (1) public convenience and neces- 
sity require it, (2) it is reasonable and practical, 
(3) the expected return will not materially affect 
the overall return, (4) the financial condition of 
the company reasonably warrants the expenditure. 
Langan et als v. West Keansburg Water and Union 
Beach ‘ 

Held, plaintiffs not entitled to extension of water 
mains at company’s expense where cost would be 
half of company’s capital, result would be only 3% 
increase in service and anticipated revenue would 
result in overall net operating loss. Langan et als 
v. West Keansburg Water and Union Beach 

Practice of carrying receipts for installation of 
mains as capital contribution and taking such de- 
preciation thereon as ordered by P. U. C. is proper 
in calculating income though such contributions 
cannot be considered as capital investment for 
rate base. Langan et als v. West Keansburg Water 
and Union Beach 

The P. U. C. has no jurisdiction over a municipal 
water utility except where it has since 1929 ac- 
quired a private company previously serving more 
than one municipality. Langan et als v. West 
Keansburg Water and Union Beach 

The Liability of Water Companies In New Jersey 
for Negligent Failure to Supply Adequate Pressure 
at Hydrants, by Richard A. Grossman 

Where a municipality operates a water utility as a 
proprietary function the cost of water main exten- 
sion is, in the absence of some showing of economic 
necessity or desirability, to be met by the munici- 
pality. Rutan v. Belleville 

Held, ordinance directing that cost of water main 
extensions to development be assessed as loca] im- 
provement was unreasonable under circumstances 
present and hence invalid. Rutan v. Belleville 


QUARANTINE 


N. J. S. A. 3A:35-4 gives a surviving spouse the right 
of quarantine—the right to use of the mansion 
house without rent—until dower or curtesy is as- 
signed. In re Flasch 

One having a right of quarantine is entitled to reim- 
bursement from remaindermen for mortgage in- 
terest, principal, taxes, insurance and other main- 
tenance expenses paid. In re Flasch 

A widower who is a parent and guardian of the 
heirs of the deceased spouse, is under a duty to 
have his curtesy allotted at once and failure to do 
so is a breach of duty which may terminate the 
right of quarantine. In re Flasch 


RAILROADS 


contemplate indiscriminate 


R.S. 48:12-49 does not 
intersected by a railroad. 


crossings at every lot 
Adams v. Cale ; 
State courts have jurisdiction to adjudicate suits for 
damages for unlawful discharge of railroad em- 
ployees, the substantive law of the state in which 
the cause of action arose to apply and control. 
Jorgensen v. Penn. R. R Peer ars 


REAL PROPERTY 


An easement of necessity is terminated when another 
means of access becomes available to the owner 
of the lands by reason of common ownership with 
adjoining lands. Adams v. Cale 

An easement of necessity is implied only where the 
lands could not otherwise be utilized and arises 
only in relation to conditions existing at the time 
of severance of common ownership. Adams v. Cale 

The element necessary to establish an easement by 
implied reservation at the time of conveyance are: 
(1) apparent use, (2) continuity, (3) permanent 
character and (4) reasonable necessity. Adams 
APs, ERNE ses Gh av otal Se A Rese ha nn ES APE RTS 

An easement by implied reservation arises as the 
result of apparent use by the common owner at the 
time of conveyance, is an exception to the general 
rule that a grantor will not be heard in derogation 
of his grant, and is more difficult to establish than 
an implied grant. Adams v. Cale 

In the absence of agreement contra rents which 
accrue before title passes belong to the vendor and 
those accruing thereafter belong to the purchaser, 
without apporticnment in either case. Four G 
v. Ruta 

A deposit as security for performance of a lease is a 
pledge between the immediate parties and a 
grantee is not chargeable with its return unless he 
assumes liability or receives a credit for it against 
the purchase price. Four G v. Ruta .............. 

While a vendee is not entitled to a credit for a mere 
security deposit made under a lease, he is entitled 
to a credit if under the lease the security is to be 
applied to future rents. Four G v. Ruta ......... 

A vendee of real property cannot set off against the 
purchase price claims he has secured against the 
vendor: he must perform the agreement as drawn. 
Four G v. Ruta 

A vendee does not lose his right to specific perform- 
ance by demanding credits at closing which he 
may later be adjudged not entitled to if he acted 
in good faith in his demands and with dispatch in 
seeking specific performance. Four G v. Ruta 

On the death of an incompetent title to his real 
estate passes to his heirs or devisees. In re Beier. . 

The court cannot confirm a sale of incompetent’s 
lands after the incompetent’s death. In re Beier .. 

Is the Lawyer Losing His Function In Examination 
of Titles? by Joseph Gordon 

(Continued on next page) 
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Real Property, Cont'd 

While ordinarily in a vendee’s suit for specific per- 
formance the court does not pass on the vendor’s 
title, that is not so where sufficiency of the ven- 
dor’s title is raised or conveyance by warrantee 
deed is decreed. Robinson v. Gallagher ......... 

Neither parties to a specific performance suit adjudi- 
cating title nor their successors can thereafter 
acquire adverse title interests and assert the 
superiority thereof over the title adjudicated in 
the suit. Robinson v. Gallagher ................. 

A fee simple determinable differs from a fee simple 
subject to a condition subsequent in that in the 
former on the happening of the event the estate 
automatically reverts to the grantor while in the 
latter the grantor must take some affirmative 
action to divest the grantee. Oldfield v. Stoeco et al 

Usually such words as “so long as” “until” or 
“during” followed by words of reverter create a 
fee simple determinable whereas such words as 
“upon condition that” or “provided that’ indicate 
an estate on condition subsequent but the deter- 
mining factor in all cases is the intent of the par- 
ties to the deed. Oldfield v. Stoeco et al ......... 

If the intent of the parties is expressed in the full 
deed the court looks no further, but if doubt 
appears, then resort will be had to the surround- 
ing circumstances to ascertain the intent and if 
there is a choice between an estate in fee simple 
determinable and an estate on condition subse- 
quent, the latter is preferred. Oldfield v. Stoeco 


within a specified time imposes two conditions; 
one, filling and two, time limitation. Oldfield v. 
Stoeco et al .. ae 
There is a distinction between waiver of perform- 
ance and waiver of time for performance. Old- 
field v. Stoeco et al 
Sole and exclusive possession by a record tenant in 
common for seven years held to manifest suffic- 
ient inconsistency between occupancy and record 
title to put Judgment creditors on inquiry as to 
true state of title and charge them with construc- 
tive notice of occupant’s sole ownership. Michal- 


ership gives rise to constructive notice of such 
facts as inquiry from possessor would have elic- 
ited. Michalski v. U: S. et als... ..064..6..6+ ee 
Easements of necessity arise by inference or impli- 
cation of an intent implied from the facts sur- 
rounding the primary conveyance. Tidewater v. 


easement is “reasonably necessary for convenient, 
comfortable or beneficial enjoyment” of the dom- 
inant lands and not only where without such ease- 
ment the dominant tenant could have no bene- 
ficial enjoyment of his lands whatsoever. Tide- 
water v. Camden ry 
Held, on facts, tenant of gas station entitled to im- 
plied easement to highway over strip between 
station and highway retained by landlord, but 
with appropriate upward adjustment in rent. Tide- 
water v. Camden ee eer Aes eee ee 
Whether warranties as to construction and the like 
merge in the deed and whether there can be im- 
plied warranties on a sale of realty at least as to 
latent defects not decided. Levy v. Young oe 
Held, on facts, evidence insufficient to establish neg- 
ligence by builder in laying sewer drain so as to 
support judgment on breach of alleged duty to 
construct same in good and workmanlike manner. 
Levy v.. Young ........ ofa aharatS aie Sr acseard Sire 
Some Aspects of Leasehold Financing by Joseph G. 
Bey S25. nee ee aterm AS on 
Our cases do not hold that a grantor can obtain a 
easement in lands owned by the grantee by re- 
serving such easement in the deed conveying the 
grantor’s lands: generally a reservation is the cre- 
ation by the grantor of a new right issuing out of 
the thing granted. Wilomay v. McCoy ...... aa abs 
Reservation of easement in lands which by terms 
could be deemed to have applied to lands con- 
veyed and also to lands already owned by grantee, 
held valid and operative only as to lands conveyed. 
Wilomay v. McCoy 4 TR Catala ere erctare Skea eed 
Reservation of “full, free and uninterrupted right” 
of passage over strip bordering lake from lands 
retained to waters of the lake held to mean unob- 
structed right of passage over the entire strip and 
over any reclaimed underwater lands adjoining 
the strip, and is not limited to reasonable access 
or passage. Wilomay v. McCoy .. Star 
Where language of a reservation of an easement is 
clear and unambiguous, it is controlling as to the 
scope of the easement. Wilomay v. McCoy ...... 
Whether a life tenant who pays an encumbrance is 
entitled to reimbursement or contribution from 
remaindermen depends primarily on his intention 
in making the payment. In re Flasch 


In the absence of contract otherwise, risk of loss by 
fire to a building under construction is on the 
builder and under the ordinary builder’s risk pol- 
icy the builder is entitled to all the insurance 
money if the owner has not yet paid anything or 
if the builder rebuilds before the money is paid. 
Woodbridge: v. TRANG: 2x. ce cence cccedeideceswoecins 

Where fire is due to fault of a third party suit for 
the loss may be brought in the name of the owner 
but he holds in trust for the builder the proceeds 
to which the builder is entitled, hence as to that 
portion of the recovery to which the builder is 
entitled the builder’s contributory negligence is 
a defense. Woodbridge v. Kane ................. 

The false assertion of an easement, lien or other 
Claim casting doubt on the extent of another's 
ownership is actionable as a slander of title and 
it is not necessary that it shall deny the other's 
ownership. Frega v. Northern N. J. Mtg. ........ 

The fact that a recorded lien was not wrongful when 
recorded does not bar an action for slander of 
titled based thereon where its continued validity 
Was subsequently falsely asserted. Frega v. North- 
CREP a PRE ie coors ol ik Gesiale Soe ue 

A restraint on alienation of an estate in fee simple 
Which is or but for the restraint would be inde- 
feasible, is valid if, and only if, among other things, 
the restraint is reasonable under the circumstanc- 
es. Bruce v. Black, et als 


In determining whether a restraint on alienation is 
valid each case must be examined in the light of 
its own circumstances to determine whether the 
object sought to be accomplished is worth attain- 
ing at the cost of interfering with the freedom of 
alienation or whether the interference is so slight 
as not to be material. Bruce v. Black, et als ..... 

A provision that an owner in fee simple will not sell 
without first offering to sell to some designated 
person at a fixed price or percentage of price 
offered by another is valid only if reasonable and 


can be justified. Bruce v. Black, et als ....... ns 461 
Held, absence of showing of purpose or restraint on~~ 


alienation, lack of clarity thereof, lengthy dura- 
tion, and inadequacy of price fixed make right of 
preemption here involved unreasonable, unjusti- 
fied and invalid. Bruce v. Black, et als .......... 
While passage of time alone will not invalidate a 
naked power of sale, an exercise thereof, to be 
valid, must be in aid of testamentary objects or 
purposes for which the testator intended the power 
to be used. Bruce v. Black, et als ............... 
Purported exercise of power of sale 15 years after 
death of testator, when nothing remained to be 
done to carry out testator’s intentions and which 
was not intended to convert the realty into cash 
within a reasonable time for convenience. of the 
devisees, is ultra vires and invalid. Bruce v. Black, 
NN Sg antl aere Savana ic wincwiav brace ee alata Opie ea ane aie 
Planning Board approval is not required to sell lots 
in accordance with the existing lot and street 
lines on an already filed map though such map 
does not conform with present zoning and plan- 


ning requirements. Goldstein v. Planning Board .. 498 


A sale of lots in accordance with the lines delineated 
on a map filed under the Old Map Act is not a 
“subdivision” under the Planning Act of 1953. 
Goldstein v. Planning Board ...........cceseees 

The delineation of lots on a map, filed with munici- 
pal approval, though sufficient to enable convey- 
ances accordingly without Planning Board ap- 
proval, does not necessarily guarantee that each 
lot will be sufficient to build upon; any future 
building is subject to the requirements for build; 
ing permits and to the zoning ordinance then in 
effect. Goldstein v. Planning Board ............. 

Agreement for sale of property on installment pay- 
ment plan, title to pass on payment of last install- 
ment, and providing for forfeiture of prior pay- 
ments and termination of agreement at option of 
seller on continued default in payments by pur- 
chaser is a valid agreement enforceable in ac- 
cordance with its terms in absence of claim and 
proof that it is unconscionable or inequitable. 
Dorman v. Fisher ee 

Parol evidence is not admissible to establish an oral 
agreement or the alleged prior location of a stake 
at variance with the courses and description con- 
tained in a deed unless the description is ambigu- 
ous or there is a well grounded doubt as to the true 
location arising out of an uncertain, insufficient or 
inaccurate description in the deed. Schroeder v. 
Engroff v. Hosick 


Without proof of the existence of a monument at a 
point in conflict with the courses stated in a deed, 
the rule that in the case of such conflict the loca- 
tion of the monument governs does not come into 
play. Schroeder v. Engroff v. Hosick ............ 

An easement is extinguished by a merger of the title 
to the dominant and servient estates and is not 
revived by a Subsequent severance of the titles 
into the former tenements. Camp Clearwater v. 
Plock et als 

A severance of a tract into many parcels and to 
many owners does not carry to each of them an 
easement given to the original tract grantees, 
their families and visitors to use an adjoining 
lake. Camp Clearwater v. Plock et als 


The fact that a grant is set out under a heading pur- 
porting to list restrictions is of little moment; it is 
the intent of the grantor as deterimined from the 
entire deed that is controlling. Camp Clearwater 
v. Plock et als 

While the purchaser is not charged under the ‘“Re- 
cording Act” with constructive notice of easements 
or covenants affecting his lands which do not 
appear in his chain of title, he is chargeable with 
notice obtainable from a physical inspection of 
the property or from a recital in a deed in his 
chain of title. Camp Clearwater v. Plock et als 

A foreclosure of a mortgage does not cut Off ease- 
ments granted after the mortgage unless the holder 
thereof was joined as a party in the foreclosure 
proceeding. Camp Clearwater v. Plock et als 

Approval and filing of map under Old Map Act, 
without more, does not bar applicability of sub- 
divisioi control provisions of Planning Act and of 
ordinance enacted thereunder requiring improve- 
ments such as streets and water mains by de- 


velopers. Lake Intervale v. Parsippany-Troy Hills 651 


Whether and how subdivision control provisions of 
Planning Act apply to developer who has filed 
map under Old Map Act and taken additional 
steps in development not decided. Lake Intervale 
v. Parsippany-Troy Hills 

Under Planning Act municipal ordinance requiring 
installation of specified improvements before final 
approval of plats must set up standards including 
standards relating to imposition of costs at least 
where improvements would benefit others as well 
as owner involved. Lake Intervale v. Parsippany- 
Troy Hills 


RECORDING 


The recording statutes render void as against sub- 
sequent creditors unrecorded instruments suscept- 
ible of recording but do not invalidate or affect 
equitable rights, such as a constructive trust, not 
susceptible of recording. Zwaska v. Irwin, et als .. 


REFORMATION 


In the absence of claim for reformation and trial 
thereof, there is no basis for construing an agree- 
ment clearly a loan agreement on its face as a 
stock sale agreement. Tiernan v. Carasaljo & 
INI ooh ko wc eric. 3s ew Re aed! cha uae ide eta maar 
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REIMBURSEMENT 


Payments of mortgage principal, interest, taxes and 
maintenance expenses made by a father on prop- 
erty which descended to his minor children and 
in which they reside are presumed to be made as 
gifts to the children or in recognition of his obliga- 
tion to support them and without intent to receive 
reimbursement. In re Flasch ..............-+++: 


RELEASE 


The common law rule that a release of one of several 
joint tortfeasors automatically discharges the 
others was overruled by the Supreme Court in the 
Gottscho case. Breen v. Peck ..............++5-: 

A release of one of two tortfeasors does not work a 
discharge of the other unless it was so intended or 
unless the consideration given constituted full 
satisfaction of the claim or was intended as sucn. 
Breet W. POGM kc ck cccscncivaccccencweesguemaes 

A release under seal does not import full payment 
but merely discharge of a claim against the re- 
Jeanse: Breen wv: FOG ccccsdcccccnivcncoasscauueges 

Where a release is given for a sum less than a liquid- 
ated claim,- a joint tortfeasor who would rely 
thereon has the burden of proving it was intended 
to relieve him of liability or that the sum paid 
was in full satisfaction of plaintiff’s claims. Breen 
Wi POG oho dccccicisrenca nn ch eaieae a ae eee 

The parol evidence rule does not preclude proof as 
to whether the parties to a release intended to 
discharge a second tortfeasor thereby or to treat 
the consideration received as full satisfaction of 
that claim. Breen: v: Peele .oock cc cecsesgmcaasace 

A general reiease to an original tortfeasor for all 
claims arising out of an accident in Ohio operates 
under Ohio law as a release of a treating physician 
for malpractice resulting in aggravation of the 
original injuries and hence bars such malpractice 
action in New Jersey though the malpractice oc- 
curred here. Daily v. Somberg and Flanagan ..... 

The law that creates the right determines what 
items are to be included in damages, the validity 
of a reiease as a defense and the effect of such 
release. Daily v. Somberg and Flanagan ........ 

A release of ene joint tortfeasor does not release 
other joint tortfeasors unless it is so intended or 
the consideration paid therefcre constitutes full 
compensation or is accepted as such; common law 
rule to contrary overruled. Breen v. Peck ....... 

A release of the original tortfeasor does not re- 
lease a successive independent tortfeasor unless it 
was so intended or the amount paid thereunder 
constituted full compensation for both and was 
accepted as such. Alph Daily v. Harold M. Som- 
berg and John J. Flanagan 


RENT CONTROL 


The remedy provided to tenants by the Federal and 
State rent control acts, with the limitations therein, 
is the exclusive remedy of a tenant for rent over- 
charges and bars any common law action for resti- 
tution. Jenkins v. Kaplan.........:<5<«eess ata 

Where an act, such as the local optional rent con- 
trol act of 1956, affords no specific remedy to tei- 
ants for rent overcharges, a tenant may maintain 
an action for restitution of overcharges under the 
theory of unjust enrichment. Jenkins v. Kaplan .. 

Rent overpayments made because of unavailability 
of other housing accomodations are not voluntary 
Jenkins v. Kaplan 


RES ADJUDICATA 


Under res adjudicata, the parties and those in priv- 
ity with them are bound not only as to the issues 
determined but also as to all matters which would 
sustain or defeat the claim but under the doctrine 
of collateral estoppel, a party is only estopped 
from relitigating questions, issues or facts which 
were actually litigated and determined in 2 prior 
action between the same parties, though based on 
a different cause. Mazzilli v. Accident & Casualty 


extent of the then existing disability, it is not 
res adjudicata as to and does not bar a proceeding 
for increased disability subsequently occurring. 
Yeomans v. Jersey City ............ evera AER 


RESCISSION 


The use by the purchaser of the chattels sold after 
the seller has refused the purchaser’s tender of 
them in rescission of the sale, will defeat the at- 
tempted rescission if the property was used for 
the personal benefit of the purchaser. Kelleher v. 
ps ae Ds, a enema amen rye meeting Ac 

Use by the purchaser of an automobile for almost a 
year after an attempted rescission of the purchase 
thereof is a waiver of the right to rescind as a 
matter of law in the absence of explanation cf the 


use by the purchaser. Kelleher v. Detroit ind Orley 5 


RES IPSA LOQUITUR 


While exclusive control of the instrumentality caus- 
ing injury is of the essence of the res ipsa loquitur 
doctrine, the rule nevertheless applies to a bottler 
who has lost control by delivery to a dealer if 
there is no rational ground for imputing negli- 
gence to the successor in control. Bornstein v. 
PRCRROTMINEN es Go aia cdo eaewaxntenea eae Baalans ‘ 

The fact that the accident occurs sometime after de- 
fendant relinquishes control of the instrumentality 
causing the accident does not preclude application 
of the res ipsa doctrine if there is evidence that the 
instrumentality had not been improperly handled 
by plaintiff or some third person or its condition 
otherwise changed after control was relinquished 
by defendant, the burden of proof in this regard 
being on plaintiff. Bornstein v. Metropolitan .. 

The doctrine of res ipsa loquitur applies to a turn- 
stile under the exclusive ownership and control 
of defendant where after the depositing of the 
necessary coin and the beginning of the forward 
motion of the bar, the bar suddenly swings back 
striking the plaintiff. Benton v. Stichman ....... 

The res ipsa doctrine is applicable where (a) the 
occurrence itself bespeaks negligence (b) the in- 
strumentality was within defendant’s exclusive 
control and (c) there is no indication that the 
injury was the result of plaintiff’s own negligence. 


BONG VW. IROMGEHE 3b. cnc deicdcccesacauaceun ua 24 
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Res Ipsa, Cont’d 


The presumption of negligence under the res ipsa 
doctrine arises where the circumstances furnish 
reasonable grounds for the inference that if care 
had been practiced by the person in control of the 
instrumentality, the mishap would not have occur- 
red; and it is for the jury to accept or reject this 
hypothesis or any tendered explanation. Kahalili 
v. Rosecliff 

Held, on facts here, there was no error in charging 
jury could apply res ipsa doctrine in instance of 
passenger being thrown from roller coaster. Kaha- 
liii v. Rosecliff 

The res ipsa doctrine may apply in an appropriate 
medical malpractice action where the require- 
ments for application of the doctrine are present 
but injury to sciatic nerve resulting from hypo- 
dermic needle injection is not such case since 
factors of such injections are not within common 
knowledge and experience. Toy v. Rickert 

Ordinarily the res ipsa loquitur doctrine does not 
apply to medical malpractice cases and it is neces- 
sary to establish by expert testimony fhe standard 
of care demanded of a physician in the circum- 
stances and a deviation therefrom. Toy v. Rickert 


RESTATEMENTS OF LAW 
American Law Institute Meeting 


RESTITUTION 


The remedy provided to tenants by the Federal and 
State rent control acts, with the limitations therein, 
is the exclusive remedy of a tenant for rent over- 
charges and bars any common law action for resti- 
tution. Jenkins v. Kaplan 

Where an act, such as the local optional rent control 
act of 1956, affords no specific remedy to tenants 
for rent overcharges, a tenant may maintain an 
action for restitution of overcharges under the 
theory of unjust enrichment. Jenkins v. Kaplan .. 

Rent overpayments made because of unavailability 
of other housing accomodations are not voluntary. 
Jenkins v. Kaplan 

Where a defaulting party has paid a deposit greatly 
in excess of the damage to the other, he may re- 
cover the excess over the damages properly de- 
ductible. Comerata v. Chaumont, Ince. ........... 


RESTRICTIVE COVENANTS 


A covenant in restraint of competition contained in 
articles of partnership is valid and enforceable if 
otherwise reasonable. Creter v. Creter 

A covenant in restraint of trade which is greater in 
territorial scope than is reasonably required to 
protect the covenantee is invalid. Creter v. Creter 

Covenant restraining retiring partner from compet- 
ing in State of New Jersey held invalid where 
partnership business was confined to north Jersey 
counties. Creter v. Creter 

Where possible the courts will construe an unreason- 
ably broad restraint as severable and enforce it as 
to a specific area but the language of the coven- 
ant must be such as to permit a reasonable denom- 
ination of more than one area. Creter v. Creter .. 


RULES 


Proposed Rules re: Practice of Law 
Rule Amendments Re: Attorney-Counsellor and Ver- 

ified Statement of Claim 
New Rules and Amendments 


SALES 


The use by the purchaser of the chattels sold after 
the seller has refused the purchaser’s tender of 
them in rescission of the sale, will defeat the at- 
tempted rescission if the property was used for the 
personal benefit of the purchaser. Kelleher v. De- 
troit and Orley 

Use by the purchaser of an automobile for almost a 
year after an attempted rescission of the purchase 
thereof is a waiver of the right to rescind as a 
matter of law in the absence of explanation of the 
use by the purchaser. Kelieher v. Detroit and Orley 

On a breach of express or implied warranty, the 
buyer may either rescind the sale and return or 
offer to return the goods, or may accept and re- 
tain them asserting the breach as a set off or basis 
for suit for damages but he cannot do both. Heller 
v. Hammond 

If a buyer asserts any indicia of ownership other 
than necessary to discover the defects on which he 
based his attempted rescission, he will have nulli- 
fied the attempted rescission. Heller v. Hammond 

If the seller fails to pick up the goods within a rea- 
sonable time after rescission, the buyer may sell 
the goods for the seller’s account after giving 
reasonable notice of such proposed sale, but saie 
without such notice constitutes a waiver of the 
rescission. Heller v. Hammond 

Where a buyer validly rescinds and thereafter holds 
the goods for the seller, he is entitled to reasonable 
and necessary storage charges. Heller v. Hammond 

Where pretrial order states issue is rescission, buyer 
is deemed to have elected that defense and to have 
waived claims for damages for breach of warranty. 
Heller v. Hammond 


SAVINGS AND LOANS 


An application by a member of a Savings and Loan 
Ass'n under N. J. S. A. 17:12A-100 for an order of 
the Commissioner of Banking and Insurance di- 
recting the association to supply information which 
it failed to supply on the member's request, must 
be made within the 20 day period prescribed by 
N. J. S. A. 17:12A-100(a). Scrudato v. Mascot S. 
& L. 

Failure of Commissioner of Banking and Insurance 
to make findings of good faith and best interest 
of members as required by N. J. S. A. 17:12A-100 
(2) renders order directing association to supply 
information void. Scrudato v. Mascot S. & L. .... 

The Savings and Loan Act of 1946 did not confer on 
the Commissioner of Banking and Insurance power 
to review or set aside election results and does 
not strip the court of its jurisdiction to review 
election results and related matters under N. J. S. 
14:10-16. Kanengiser et al v. Ist Savings & Loan 
Ass'n et al 
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SEARCH AND SEIZURE 


Failure of officer executing search warrant to make 
fullyreturn may deprive him of protection of the 
mirovees | if called to account but does not affect 
admissibility of incriminatory data seized. State 
v. Blackwell and Barrechia 

The illegality of the method by which evidence is 
procured against a suspect will not derogate from 
its admissibility in a criminal proceeding against 
him jf it is evidential per se. State v. Blackweil 
and Barrechia 

Failure by officer to list in return to search warrant 
incriminating material found on defendant does 
not affect admissibility of the material when it is 
sworn at the trial to have been found in defendant's 
possession. State v. Blackwell and Barrechia 

Search warrants are not void for want of a statute 
expressly authorized them in the particular crime 
involved; the authority is implicit in the judicial 
power and is acknowledged in the Constitution. 
Eleuteri et als v. Richman et al 

A magistrate is without authority to issue a warrant 
for a search beyond his territorial jurisdiction. 
Eleuteri et als v. Richman et al 

Evidence secured by a search and seizure will not 
be suppressed because of technical illegality in 
the search and seizure such as lack of jurisdiction 
of the magistrate to issue the warrant. Eleuteri et 
als v. Richmond et al 

Rule in New Jersey that proof otherwise admissible 
will be received and not suppressed notwithstand- 
ing illegality of search and seizure reaffirmed, in 
absence of proof of “dirty business” or of appreci- 
able disposition to flout constitutional guaranty. 
Eleuteri et als v. Richman et al 


SECURITY 


R.R. 4:55-7 does not supersede the provision of 
N. J. S. A. 14:3-15 requiring deposit by plaintiff in 
minority stockholder’s suit of security for counsel 
fees as well as other reasonable expenses. Moldoff 
v. Mar-Dale 


SEPARATE MAINTENANCE 


Discovery of defendant’s financial circumstances 
may be had through interrogatories or otherwise 
in separate maintenance actions without court 
order. Wheeler v. Wheeler. 


SET OFF 


A vendee of real property cannot set off against 
the purchase price claims he has secured against 
the vendor; he must perform the agreement as 
drawn. Four G v. Ruta 


SETTLEMENT 


A settlement by or at the instance of one person of 
the liability to another person involved in a col- 
lision, estops the former from subsequently bring- 
ing an action against the latter predicated on his 
negligence. Rogers v. American 


SEVERANCE 


Prejudice warranting a severance of offenses under 
R.R. 3:5-7 must be such that the jury would be 
unable to comply with the trial courts instruction. 
State v. Manney 

The fact that testimony admissible against one ac- 
cused will not be admissible against another or 
that one intends to call the other as a witness is 
not ordinarily such prejudice as will warrant a 
severance. State v. Manney 


SIDEWALKS 


While the rule in our State is still that abutting 
owners and occupiers are not ordinarily respons- 
ible for injuries resulting from sidewalk defects 
caused by the elements or wear and tear of public 
use, they are responsible for conditions actually 
resulting from their own wrongful conduct or 
constituting a nuisance which the owner or occu- 
pier had either originally created or had there- 


after participated in maintaining. Krug v. Wanner 5 


Owner and occupier are liable for injuries resulting 
from defective cellar door in sidewalk placed or 
maintained there for their own private uses where 
they failed to exercise proper care to prevent it 
from becoming dangerous to pedestrians. Krug 
v. Wanner 

A pedestrian has the right to assume there are no 
dangerous impediments in any part of the side- 
walk and must exercise reasonable care to ayoid 
dangerous conditions only if he sees or is aware 
of them. Krug v. Wanner 

While lease can fix duty of repair as between land- 
lord and tenant it cannot relieve tenant of his 
duty to maintain sidewalk in front of demised 
premises in reasonably safe condition. Krug v. 
Wanner .. 


SLANDER 


A communication made bona fide on any subject in 
which the party communicating has an interest or 
duty is privileged if made to another having a 
corresponding interest or duty, though it contain 
criminatory matter. Jorgensen v. Penn. R. R...... 

The burden of proving excessive publication or mal- 
ice which will destroy the qualified privilege is on 
the one asserting actionable defamation. Jorgensen 
v. Penn. RR. .. 

Mere showing of extensive publication without proof 
connecting defendant with such publication is not 
sufficient to destroy privilege. Jorgensen v. Penn. 
eee: 

An employer is entitled to rely on the truth of state- 
ments of his agents whose duty it was to investi- 
gate and to make the statements. Jorgensen v. 
Penn. R. R. 


SPECIFIC PERFORMANCE 


A vendee does not lose his right to specific perform- 
ance by demanding credits at closing which he 
may later be adjudged not entitled to if he acted 
in good faith in his demands and with dispatch 
in seeking specific performance. Four G v. Ruta .. 

While ordinarily in a vendee’s suit for specific per- 
formance the court does not pass on the vendor’s 
title, that is not so where sufficiency of the ven- 
dor’s title is raised or conveyance by warrantee 
deed is decreed. Robinson v. Gallagher 
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Neither parties to a specific performance suit ad- 
judicating title nor their successor can thereafter 
acquire adverse title interests and assert the super- 
iority thereof over the title adjudicated in the 
suit. Robinson v. Gallagher 


STATUTE OF FRAUDS 


The statute of frauds is not available to the Govern- 
ment, judgment creditors or other strangers to an 
oral agreement to prevent execution of the agree- 
ment if the party obligated is willing to perform. 
Zwaska v. Irwin, et als 

A creditor cannot object on the ground of the Stat- 
ute of Frauds if one receiving land under an oral 
trust agreement seeks to convey in accordance 
with the trust though it could not have been en- 
forced against him. Zwaska v. Irwin, et als 

N. J. S. 25:1-3 does not prevent creation of an ex- 
press trust by parol but requires that it be proved 
by writing. Zwaska v. Irwin, et als 

Where an express trust fails for want of required 
written manifestation, equity may grant relief 
through imposition of a constructive trust to pre- 
vent unjust enrichment. Zwaska v. Irwin, et als .. 


STATUTES 


When the word proof is used in a statute it is syn- 
onymous with competent evidence and means no 
more. Swain v. Neeld 

A statute, such as N. J. S. A. 14:8-16, which is penal 
in character is to be strictly construed and im- 
poses its burden only when there has been a mani- 
fest non-compliance. Rizzo v. Alatsas et al 

Language in a statute must be given its plain mean- 
ing and common usage and must be read as a 
whole to arrive at its significant meaning. Dela- 
ware v. Neeld 

A reasonable construction of a statute by the admin- 
istrative agency charged with its execution is 
entitled to considerable weight and presumed to 
be correct. Delaware v. Neeld 

Effective date of statute is that stated in 
not that stated in the title. 


STOCKHOLDER’S SUITS 


R.R. 4:55-7 does not supersede the provision of 
N. J. S. A. 14:3-15 requiring deposit by plaintiff in 
minority stockholder’s suit of security for counsel 
fees as well as other reasonable expenses. Moldoff 
v. Mar-Dale 

N. J. S. A. 14:3-15, while directing posting of secur- 
ity for costs and counsel fees by the plaintiff in a 
stockholders derivative suit does not direct nor 
permit the allowance of costs and fees, but merely 
creates a fund from which such allowances may 
be collected if the court, in accordance with the 
Rules, determines to make such allowances. De- 
Bow v. Lakewood, etc. 

The Rules of Court and not N. J. S. A. 14:3-15 control 
the allowance of costs and counsel fees in stock- 
holders derivative suits. De Bow v. Lakewood, etc. 


STREETS 


An abutting owner cannot prevent the governmental 
agency having control of the street in front of his 
property from widening or improving it as is 
deemed best for the public interest. Paramus v. 
Bergen County 

The wisdom of making public improvements such 
as widening streets is a matter of legislative dis- 
cretion with which the courts will not interfere in 
the absence of fraud, bad faith or palpable abuse 
of discretion. Paramus v. Bergen County 

The possibility that widening of a street will result 
in damages to abutting owners is no basis for en- 
joining the project; the owners are left to their 
remedy at law, if any, for damages. Paramus v. 
Bergen County 


SUBDIVISION 


Review of classification and action of a planning 
board on an application for subdivision must first 
be by appeal to the local governing body before 
review can be had in the courts. Kotlarich v. 
PRARIGEK oo. s 6 o.5.5 Sea ei a seas OM RR AG ae 

Determinations on applications for subdivision must 
be grounded in competent credible proofs and 
represented by appropriate findings based thereon 
and while fundamentals of fair play and due pro- 
cess must be met, it is not determined whether 
notice and hearing before the planning board are 
essential. Kotlarich v. Ramsey 

On review of municipal action taken on application 
for subdivision, court is not to hear matter de novo 
but as in all actions in lieu of certiorari is to 
determine from the record whether the action was 
arbitrary or capricious or adequately founded on 
the record. Kotlarich v. Ramsey 

Where administrative record or proceedings below 
are inadequate for determination in action in lieu 
of certiorari, court may remand same for making 
of proper reccrd. Kotlarich v. Ramsey 


SUBROGATION 


A subrogee is subject to all legal and equitable de- 
fenses which a third party may have against him 
or his subrogor and there can be recovery only if 
the cause is just and enforcement consonant with 
right and justice. Woodbridge v. Kane 


SUNDAY ORDINANCES 


N. J. S. 2A:171-1 was neither repealed nor repudi- 
ated by Chap. 133 of the Laws of 1958. West Orange 
v. Jordan 

A municipality has power under R.S. 40:48-2 to pro- 
scribe all worldly employment and business other 
than works of necessity or charity within its bor- 
ders on Sundays. West Orange v. Jordan 

Held, it is improbable that display and exhibit of 
homes is a “work of necessity”. West Orange v. 
Jordan 


SUPPORT 


Where single allowance is made for support of 
wife and child and she subsequently remarries, al- 
lowance is not automatically divided in half and 
continued for the child, but may be modified to fix 
allowance for the child thereafter on application 
to the court. Ferreira v. Lyons 

(Continued on next page) 


the body, 


87 


474 


474 


205 


371 


510 


649 


354 


31 


31 


31 


450 


450 


450 


414 


609 


609 


609 





b wh 








a 


450 


414 


SPT 


SUPREME COURT COMMITTEE REPORTS 


District Court 
Municipal Courts 
Reconciliation 
Rules 


SURETIES 
Where a surety for contractor agrees with the owner 
thet the contractor will pay for labor and materials 
or guarantees the promise of the contractor to pay 
for labor and materials, those furnishings labor or 
material on the job have a right against the surety 
unless expressly excluded. Graybar v. Continental 
Held, materialman of subcontractor can recover here 
on contractor’s performance bond to owner. Gray- 
bar v. Continental 
Where a performance bond on a private contract 
employs the identical language prescribed by 
statute for bonds on public projects, the cases con- 
struing the latter control the former. Graybar v. 
NASI UIIINNE 55 65 oat Wo 6 39 Mo Re aed. 
While a surety, even one whose obligation to the 
creditor is direct, may even before judgment call 
on the principal debtor to exonerate him by pay- 
ing the claim, this remedy of exoneration can not 
be invoked where it will hinder or prejudice the 
rights of the creditor. Salitan v. Magnus, et al .. 


TAXATION 


Report on New York State Taxation on Intra-State 
Income of Non-Residents .. 
Provision in later will directing payment of all estate 
taxes from residuary estate supersedes provision 
in earlier trust for payment therefrom of taxes due 
thereon. In re Berman 
Direction in will that all taxes on “my property and 
estate disposed of by me, whether under this, my 
will or any other conveyance made by me” be 
paid from residuary estate, held to include taxes 
on personal as well as real property passing both 
under and outside the will. In re Berman ....... 
By virtue of N. J. S. A. 3A:25-30 ete. taxes on non- 
testamentary transfers in cases of wills made after 
Jan. 1, 1951 are to be apportioned unless the testa- 
tor otherwise directs in his will. In re Berman ... 
Contrasting Systems of American Taxation, by Sam- 
uel J. Foosaner ; 
In assessing lands affected by an easement the dom- 
inant estate is to be assessed at the value of the 
estate including the easement and the servient 
estate at the value minus the easement. Lipman 
Ee PAE Se 500 oat od) dae cde wiblorace RE Ee: 
A Federal lien for unpaid taxes can rise no higher 
than the rights of the taxpayer in the property 
against which the lien is sought to be enforced. 
SWasta V; IPWi, COiBISN . ...oiscs oaleSmce dees een 
The statute of frauds is not available to the Govern- 
ment, judgment creditors or other strangers to an 
oral agreement to prevent execution of the agree- 
ment if the party obligated is willing to perform. 
AWHARA GOREN GULBIS: o> 5s es oe 
The Small Business Tax Revision Act of 1958 by 
Harold Kamens and William A. Ancier 
The scheme of the New Jersey Apportionment stat- 
ute, N. J. S. 3A:25-33, is that in the absence of a 
clear contrary intent, the recipients of assets prop- 
erly includable in the taxable estate shall pay a 
pro rata share of the tax. Hale v. Leeds . 
An apportionment statute begins where the federal 
act and determination leaves off. Hale v. Leads .. 
In the absence of an express intention contra. a 
divorced spouse is liable for the share of the estate 
tax attributable to amounts payable under a sep- 
aration agreement which the federal authorities 
have included in the taxable estate. Hale v. 


TAX SALES 


A purchaser under N. J. S. A. 54:5-114.2 of a tax 
Sale certificate held by a municipality is not en- 
titled, on redemption by the owner, to a refund of 
the excess of his bid or purchase price over the 
amount required for redemption. Dvorkin v. Town- 
ship of Dover 

The owner of a dominant estate does not generally 
have the right under R. S. 54:5-54 to redeem the 
servient estate from tax sale. Lipman v. Shriver 

Ordinarily the tax foreclosure of the servient tene- 
ment does not cut off the easement appurtenant of 
the dominant tenement. Lipman v. Shriver 

The right to redeem lands sold under a tax sale is 
conferred by R. S. 54:5-54 on the holder of any in- 
terest in the lands which would be cut off by fore- 
closure of the tax lien but not on one whose inter- 
est would not be cut off thereby. Lipman v. Shriver 


TENANCY 


Judge Yancey Rules on Requirements of Notices to 


Quit 
TENEMENT HOUSES 


An owner of a building within the Tenement House 
Act is under a duty to maintain it in good repair, 
which duty includes repair of ceilings, and failure 
to repair after reasonable notice constitutes negli- 
gence rendering him liable to a tenant for result- 
ing injuries. Saracino v. Capital 


THIRD PARTIES 


It is largely in the discretion of the trial court 
whether to grant or deny leave to proceed against 
third party defendants. Salitan v. Magnus 

It is not error to deny leave to guarantor to join 
Principal debtor as third party defendant where 
guaranty indicates intention that creditor have 
direct right against guarantor and guarantor’s 
right to third diited relief is dubious. Salitan v. 
Magnus 


THIRD PARTY ACTIONS 


The grant or denial of a defendant’s motion under 
R. R. 4:14-1 to proceed against a third party is a 
Matter left to the sound discretion of the trial 

& Judge and will not be interfered with on appeal 

j unless there was a clear abuse of discretion. Sali- 

tan v. Magnus et al 

In exercising its discretion whether to grant defend- 
ant’s motion to proceed against a third party, the 
Court should consider whether granting the motion 
will unduly delay or prejudice the rights of the 
Original parties. Salitan v. Magnus et al . 
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A defendant may be permitted under R. R. 4:14-1 to 
file a third party complaint against a non-party 
who is or may be liable to such defendant for all 
or part of plaintiff's claim and the issue of liabil- 
ity of the third party defendant to the third party 
plaintiff is all that can be raised thereby. Schult 
v. H. & C. Realty v. Sanberg ite 

A defendant cannot by a third party complaint 
against a non-party assert such party is liable to 
plaintiff and inject such party as a defendant to 
plaintiff's claim. Schult v. H. &. C. Realty v. 
Sanberg GAB RDA LOSE 


TIME 


Provision in N. J. S. 54:1-35.4 that appeal shall be 
“made” within 10 days means filed or received by 
the Division of Tax Appeals and not merely mailed 
within said period. Delaware v. Neeld ........ 
In absence of specific provision to the contrary, pro- 
vision that appeal be “taken” or “made” within 
a specified time means filed with or delivered to 
the reviewing authority within that time. Dela- 
ware v. Neeld 


TORTS 


The rights and liabilities arising out of an accident 
are determined by the law of the state in which 
the accident occurred. Daily v. Somberg and 
Flanagan 

The fact that a recorded lien was not wrongful when 
recorded does not bar an action for slander of 
titled based thereon where its continued validity 
was subsequently falsely asserted. Frega v. North- 
ern N. J. Mtg. é wats 

The false assertion of an easement, lien or other 
claim casting doubt on the extent of another's 
ownership is actionable as a Slander of title and 
it is not necessary that it shall deny the other’s 
ownership. Frega v. Northern N. J. Mtg. 


TRIAL 


Where a State’s witness has made prior notes or 
statements relating to the subject matter of the di- 
rect testimony he has given, the defense is entitled 
to inspect and use same on cross-examination if 
they are or can be made available, generally with- 
out any preliminary showing of inconsistency, and 
without any right in the State to introduce them 
in evidence. State v. Hunt at Sdeura tana eh 

While practice of questioning prospective juror in 
presence of those already selected and of panel is 
approved, trial court has discretion to declare 
mistrial if a situation prejudicial to defendant de- 
velops. State v. Hunt 

A doctor who is going to testify in a case snould 
not be called to treat a juror hearing the case. 
State v. Hunt 

Without timely and proper objection, alleged im- 
proper remarks of a prosecutor will not be rever- 
sible error unless they come within the plain error 
rule. State v. Bucanis 

The measure of damages for pain and suffering 1s 
“fair and reasonable <ompensation”’, to be deter- 
mined solely by the ,ury on the evidence in the 
case uninfluenced by any extraneous estimates or 
suggestions as to the amount to be awarded or as 
to method of calculation. Botta v. Brunner et al 

In a personal injury action it is improper for counsel 
to suggest to the jury a calculation of damages for 
pain and suffering by the hour, day or week; or 
to advise them of the amount of the ad damnum 
clause; or to state his opinion of what the award 
should be or what would be a reasonable amount: 
or to suggest that they consider what they would 
want as compensation; and the complaint should 
not be sent to the jury as a matter of course. Botta 
v. Brunner et al 

Errors in the charge or omissions evento may not 
ordinarily be urged on appeal unless objection 
was registered before the jury retired. Grammas 
v. Colasurdo 

Issues not stated in the pretrial order nor tried by 
consent or without object are not to be charged on 
or submitted to the jury but an issue tried out 
though not stated in the pretrial order snould be 
charged on and submitted. Grammas v. Colasurdo 


It is the duty of the court to instruct the jury on all 
basic questions of law arising out of the facts and 
founded on the issues framed whether such in- 
structions are specifically requested or not. Gram- 
mas v. Colasurdo 

Failure to charge on law of prescriptive easement 
is error where such charge was requested and is- 
sue was tried in the case though no specific re- 
quests to charge were submitted. Grammas v. 
Colasurdo 

Unexplained failure of employer to produce em- 
ployee witness justifies adverse inference though 
witness was available to adversary. Michaels v. 
Brookchester, Inc. 

While the examination of witnesses by the trial 
judge in a criminal case lies largely in his discre- 
tion, he should not by the form, manner or extent 
of his questioning indicate his opinion as to guilt 
or the evidence and should observe the principles 
governing the examination of witnesses generally. 
State v. Riley 

In examining witnesses in a criminai trial the judge 
should confine his questions to discovering the 
truth when, in his opinion, the witness has not 
testified with entire frankness or is recalcitrant, 
or counsel has been unable to elicit some material 
fact and should not subject the witness to exten- 
sive questioning nor embark on a new line of 
questioning. State v. Riley 

Held, court's interrogation of State’s principal wit- 
ness here was prejudicial error. State v. Riley 

On indictment for rape, court should charge, where 
penetration is in question, that penetration is an 
essential element of the crime and not content it- 
self with using the term “carnal knowledge” used 
in the statute. State v. Riley 

Reference in summation by plaintiff's attorney to ad 
damnum clause held not to be within the plain 
error rule here where liability was admitted and 
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The doctrines of contributory negligence and as- 
sumption of risk are not identical and a request 
to charge one does not embody a request to charge 
the other. Lawton v. Virginia . 

Where defense of assumption of risk is raised and 
facts present possible issue thereon it is error for 
the court to refuse a request to charge thereon 
though the facts were such the jury might be 
completely justified in concluding the doctrine was 
not applicable to bar recovery. Lawton v. Virginia 

Where issue is which of two possible principals was 
employer, it is error for court to merely charge 
employer is the one having “direction’_and “con- 
trol” over the employee without defining and 
explaining these terms in relation to the evidence 
adduced. Lawton v. Virginia ; 

Charge that “if you find a witness swore falsely 
to a material fact, you will disregard that testi- 
mony” is erroneous because it makes application 
of the doctrine mandatory rather than permissive 
and fails to distinguish between testimony which 
the witness believed to be true and a wilful false- 
hood. Lawton v. Virginia 

The credibility of expert testimony, though not re- 
futted, is for the jury and where establishment of 
a physical fact is dependent on expert testimony, 
that fact is not such as will as a matter of law 
overcome testimony to the contrary. Franklin 
Discount Co. v. Harold C. Ford, t/a Harry Ford 
Auto Sales et al pat 

Trial counsel should not persist in asking damaging 
questions after the court has sustained objections 
thereto but must abide by the ruling and save his 
objections for appeal. Greenberg v. Stanley et al . 

Persistence of counsel in asking damaging questions 
after objections thereto have been sustained war- 
rants mistrial or new trial where the improper 
interrogation was vaeaen Greenberg v. Stanley 
et al 

Rules Court Erred in ‘Denying ‘Reading of Part ‘of 
Testimony to Jury 

An inference of probability of negligence as dis- 
tinguished from mere possibility is required to 
make out a case sufficient to withstand a motion 
for judgment. Mijon et als v. Acquaire et als 

On motion for dismissal of negligence action for in- 
sufficient proof of cause, question is whether al- 
leged cause is reasonably probable or simply con- 
jectural. Berger v. Shapiro 

Where counsel has had opportunity to prevent. ex- 
hibit not in evidence from going to jury room and 
exhibit was not such as had tendency or capacity 
to influence jury, he will not be heard to complain 
later of its admission to jury room. Ench v. Blue- 
stein erat: : 

A judge may, in his discretion, interrogate witnesses 
for the purpose oi eliciting material facts, and the 
extent of the permissible interrogation depends on 
the circumstances of the case with great leeway 
given in sex offense cases. State v. Riley . 

A trial judge has discretion to allow leading ques- 
tions when they will best illuminate the truth and 
can, in such situations, himself ask leading ques- 
tions. State v. Riley .... 

A cross-examiner has no right to require a witness 
to explain discrepancies or contradictions in her 
testimony; his rights are fully served by showing 
the contradiction and asking the witness the truth 
of one or the other version. Johnson v. Stoveken 

The Botta case ruling declaring references to the 
ad damnum clause improper is prospective only 
and does not apply to cases tried prior to that de- 
cision. Johnson v. Stoveken 

Reference to ad damnum clause made without objec- 
tion at the trial, is not plain error requiring re- 
versal where damages awarded were not excessive 
Johnson v. Stoveken ; 

A statement should not be made in the opening 
which counsel does not intend to prove or cannot 
prove and the making of such statement may be 
inexcusable conduct prejudicial to the opponent. 
Shafer v. Thomas 

It is error to charge the jury that it may award 
damages on an element or issue not raised in the 
pleadings, contained in the pretrial order, nor 
tried out by consent. Paradossi v. Reinauer 

It is improper on voir dire to ask a juror whether 
he would have any objection to bringing in a 
sizeable verdict in a specified sum; such inquiry 
is not within the objectives defined in N. J. S. 
2A:78-4 of inquiry to disclose whether a juror is 
qualified, impartial and without interest in the 
result. Paradossi v. Reinauer 

The Botta case rule barring statements by counsel 
as to figures or amounts of verdicts which the 
jury may or can consider applies only to personal 
injury cases and does not apply to claims for 
property damage. Paradossi v. Reinauer 


TRUSTS 


While spendthrift trusts are recognized and enforced 
in New Jersey, the trustee’s discretion therein 
given is not an arbitrary one and must be exercised 
in accordance with a judgment of the court. Con- 
stanza v. Verona, et als 

Trustees of spendthrift trust of income for ‘ “pleasure 
or comfort” of incompetent, directed to pay equit- 
ably out of income to County for care of the in- 
competent in a county institution. Constanza v. 
Verona, et als 

In the absence of a contrary expressed intention an 
income beneficiary is not, on the sale of trust 
stock, entitled to any portion of the profit realized 
from the sale representing net earnings accumu- 
lated by the corporation. In re Estate of Fera 

Where a testator has not indicated a contrary intent, 
the proceeds of a sale of corporate stock by the 
trustee are allocable to principal and are not to be 
apportioned. In re Estate of Fera 

A trustee who has discretionary powers over invest- 
anents must exercise judgment and not remain 
inert and the court will interpose if the trustee 
fails to use his judgment, but will not interpose 
where the trustee has exercised judgment though 
it be to retain existing investments. Commercial 
Trust v. Barnard : j 

(Continued on nent page) 
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Trusts, Cont’d 

Held, determination by trustee to continue low-yield 
tax-exempt investments was proper exercise of 
judgment in view of high tax bracket of benefici- 
aries. Commercial Trust v. Barnard 

Trustee is not under a duty to diversify investments 
but rather is under a duty of prudence in diversify- 
ing investments so as to minimize the risk of large 
losses. Commercial Trust v. Barnard ... Sa 

In the absence of express provision to the oonteuny, 
a trustee entitled to commissions on corpus may 
claim an appropriate portion thereof on intermedi- 
ate accounting. Commercial Trust v. Barnard . 330 


Where a fiduciary co-mingles trust funds with his 
own, a trust is imposed on the entire fund and if 
property is purchased therefrom, a trust will re- 
sult in the property purchased and the burden is 
on the trustee to show the amount of nis own 
funds used. In ré Flasch any ' 

When a purchase by a fiduciary in his. own name is 
made with trust funds, the cestui has the choice of 
taking the profit realized or compound interest on 
the good or bad faith of the trustee. In re Flasch . 

As between innocent wards and an adult on notice 
all presumptions should be indulged in favor of 
the children Including the presumption that money 
from co-mingled funds used to make a profitable 
purchase was theirs. In re Flasch 


Where there is a confidential relationship there is a 
duty of full disclosure and fair dealing by the 
one enjoying the confidence to those relying on 
him. Tiernan v. Carasaljo & Haddad .... 

Failure to make full disclosure where a confidential 
relationship exists, makes the fiduciary liable 
though the omission was untintentional and there 
was no unfair dealing by the fiduciary. Tiernan v. 
Carasaljo & Haddad zat 

A fiduciary’s breach of duty, in slew: see of hed 
faith or self-dealing, will render him liable only 
for loss to the cestui sustained thereby unless the 
breach is of such a nature that it is felt necessary 
to impose an absolute liability in order to deter 
trustees generally from committing similar 
breaches. Tiernan vy. Carasaljo & Haddad 

Held, fiduciary’s breach of duty of disclosure here 
imposed liability only for loss of cestui occasioned 
thereby. Tiernan v. Carasaljo & Haddad 


A creditor cannot object on the ground of the Stat- 
ute of Frauds if one receiving land under an oral 
trust agreement seeks to convey in accordance 
with the trust though it could not have been en- 
forced against him. Zwaska v. Irwin, et als . 474 

N. J. S. 25:1-3 does not prevent creation of an express 
trust by parol but requires that it be proved by 
writing. Zwaska v. Irwin, et als 

Where an express trust fails for want of wniatnel 
.written manifestation, equity may grant relief 
through imposition of a constructive trust to pre- 
vent unjust enrichment. Zwaska v. Irwin, et als 

A testamentary charitable trust which limits its 
benefits to “white’’ persons does not violate the 
14th Amendment and is not invalid. Mills, et al v. 
Philadelphia oe . 485 


Where the trustee designated in a_ testamentary 
trust which directs discrimination as to the bene- 
ficiaries is a State agency which cannot effectuate 
such discrimination because of the 14th Amend- 
ment, the trustee designated will be removed and 
a substituted trustee who can comply with the 
settlor’s directives will be appointed. Mills v. 
Philadelphia et al ee eee Ae . 485 


The courts of the domicil of testator will not relin- 
quish jurisdiction to another state over adminis- 
tration of testamentary charitable trusts unless it 
appears administration from the domicil state will 
be inefficient or sted expensive. Mills, et al v. 
Philadelphia Sant ytie 
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UNAUTHORIZED PRACTICE 


Intrusion by Ordinance Codification Service Com- 
panies Into the Practice of Law, by Wade F. Baker 


UNCLEAN HANDS 


The defense of unclean hands is disallowed where 
the wrongdoer would be permitted an unconscion- 
able gain thereby. Tiernan v. Carasaljo & Haddad 


UNFAIR COMPETITION 


On an accounting for wrongful appropriation of 
trade secrets the plaintiff can accept transactions 
resulting in a gain while rejecting those resulting 
in a loss and the infringer can only set off his losses 
in one year against his profits in others if they 
arose out of the same transaction or were a neces- 
sary preliminary to the profitable transactions, the 
burden being on the infringer and all doubts be- 
ing resolved against him. Gottscko v. American .. 


It is no longer necessary that the parties be in com- 
petition before the use of a similar trade name 
will be enjoined as unfair competition; the test 
today is whether there is likelihood of confusion or 
deception among actual or prospective customers 
of plaintiff so that they will be misled into believ- 
ing defendant's business is that of or is connected 
with plaintiff's. The Great Atlantic and Pacific 
Tea Co. v. A & P Trucking Corporation, et als ... 

The owner of a trade mark or trade name is pro- 
tected against the use of a similar designation by 
another only where the goods, services or business 
of the other are sufficiently related to the owner's 
that infringement would subject the good will and 
reputation of the trade mark or trade name to the 
hazards of the other’s business. The Great Atlantic 
and Pacific Tea Co. v. A & P ee Corpora- 
tion, et als . 425 

Injunction against use of sunilar name will be denied 

where the enterprises are radically different or 

the areas of operation too remote to occasion any 
probable injury. The Great Atlantic and Pacific 

Tea Co. v. A & P Trucking Corporation, et als ... 425 


425 





Held, use of letters “A & P” in name A & P Truck- 
ing Corp. for a trucking corporation does not 
constitute such unfair competition with trade mark 
and trade name of “A & P” owned by Great At- 
lantic & Pacific Tea Co. in food merchandising as 
to warrant injunction. The Great Atlantic and 
Pacific Tea Co. v. A & P Trucking wevmmmene 
et als ... 

Generally laches is not a defense to injunctive relief 
against unfair competition. The Great Atlantic and 
Pacific Tea Co. v. A & P a wien: 
et als 


425 


UNSATISFIED CLAIM AND JUDGMENT FUND 


Giving of notice of intention to make claim for in- 
fant within the time limited by N. J. S. 39:6-65 
after appointment of guardian for infant held com- 
pliance with N. J. S. 39:6-65 though beyond the 
time limit from the accident itself. Moore v. Trues- 
dale ay a ew ; 


Failure to give notice to the Board before entry of 
default judgment as required by N. J. S. 39:6-74 
held not fatal where applicant offered to open 
default and Board declined on ground applicant 
was ineligible because of initial failure of notice. 
Moore v. Truesdale 


The efforts at collection from the judgment debtor 
prescribed by N. J. S. 39:6-70 must be complied 
with or failure satisfactorily explained, but failure 
not adequately explained will not cause forfeiture 
of claim of infant; infant should have nanan 
to comply. Moore v. Truesdale 
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Payments made to an injured, his doctor, or a hos- 
pital under an accident and health policy or Blue 
Cross Plan are to be,deducted from the $5000 max- 
imum payable to the injured claimant in a hit and 
run case under R. S. 39:6-84. Dixon v. Gassert 


R. S. 39:6-70(m) does not limit the deductible pay- 
ments to those received from persons contributing 
to the injury nor to those received directly for 
the injury but includes any indemnity or benefits 
received on account of the injury nines of 
source or nature. Dixon v. Gassert . 


Claim Procedures under the Unsatisfied Claim and 
Judgment Fund Law, by W. Lewis Bambrick 


The notice of intention requirement of N. J. S. A. 
39:6-65 is not a condition precedent to action 
against the director under N. J. S. A. 39:6-79 where 
the claimant had probable cause to believe he 
knew the identity of the “hit and run” driver, 
instituted an actior. against that person in good 
faith with an honest belief he was financially re- 
sponsible, and a judgment resulted that the identity 
had not been established. Corrigan v Gassert 
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Time for filing notice of intention runs from date 
of accident, not date of appointment of adminis- 
tratrix ad pros, where there is a “qualified person”, 
such as the widow, who can file same. Corrigan 
v. Gassert : 


In actions under the Unsatisfied Claim and Judg- 
ment Fund Law, the questions of whether the 
claimant was a resident of this state so as to be 
a qualified person and whether timely notice of 
intention to make claim were given are for the 
trial judge, not the jury. Giacobbe v. Gassert 


Inability to ambulate does not render a claimant 
physically incapable within the meaning of Sec- 
tion 5 of the Unsatisfied Claim and Judgment 
Fund Law so as to extend the time for giving the 
requisite notice of intention to make claim. Gia- 
cobbe v. Gassert 


318 


VENUE 


The principal that rights in realty should be ad- 
judged at the situs does not bar relief in personam 
elsewhere, not affecting title, though the action 
arises out of a trust of realty. Starr et al v. Berry, 
et al : : ; . 63 


VERDICTS 


What Factors Determine An Excessive Verdict?, 
Hon Edward V. Martino : 
A jury verdict will not be disturbed on appeal on 
the ground of excessiveness unless it Was So ex- 
cessive in amount as inevitably to give rise to the 
inference of mistake, passion, prejudice or par- 
tiality, and by that standard to be palpably against 
the weight of the evidence. Carlucci v. Stichman 


by 
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VETERANS 


Under the 1952 and 1955 amendments of R. S. 45:24-9 
a municipality may regulate though it cannot 
prohibit hawking, peddling and vending by vet- 
erans on its public streets and veatinenth soning 
ton Park v. Hogenbirk : 


Ordinance prohibiting parking of vehicle on public 
street for purpose of selling merchandise to occu- 
pants of other vehicles is valid regulatory ordin- 
ance and does not violate veteran’s right to hawk, 
peddle or vend under R. S. 45:24-9 as amended. 
Harrington Park v. Hogenbirk . . 534 


VOLUNTEERS 


One who volunteers te extend medical aid to or 
procure aid for an ill person, is responsible for the 
harm caused by his failure to perform if, but for 
his conduct, medical aid would have been obtained 
by others Dudley v. Victor 

One who assumes to act, even though geateainests, 
thereby becomes subject to the duty of acting 
carefully. Dudley v. Victor 


75 


WAIVER 


There is a distinction between waiver of perform- 
ance and waive: of time for mei Oldfield 
v. Stoeco et al seen ey eee oe 


Waiver implies an intertional surrender of a known 
right and is a question for the jury where there 
are conflicting facts as to whether there was a 
surrender. Summer v. Fabregas 





WATER 


Where a municipality operates a water utility as a 
proprietary function the cost of water main ex- 
tension is. in the absence of some showing of econ- 
omic necessity or desirability, to be met by the 
municipality. Rutan v. Belleville : 

Held, ordinance directing that cost of water main 
extensions to development be assessed as local im- 
provement was unreasonable under circumstances 
present and hence invalid. Rutan v. Belleville . 

Upland owner on natural waterway and owner of 
prescriptive easement for flow-off of water have 
right to go on lowland or servient lands at all rea- 
sonable times to remove obstructions to flow. 
Grammas v. Colasurdo ‘ 


WILLS 


To effect a revocation of a will there must be an act 
by the testator provided in N. J. S. 3A:3-3 coupled 
with a thep present intent to revoke the will. In 
re Spiegelglass ; 

The burden of proving a revocation rests on mien 
who assert and if the proofs leave the issue in 
doubt the contestants cannot succeed. In re Spiegel- 
glass 

In cases of dubious cancellations of wills, revocation 
will not be found unless the intent to revoke is 
clear and unequivocal. In re Spiegelglass 

Where it appears from a will and the circumstances 
at the time of its execution that the testator in- 
tended thereby to exercise a power of appoint- 
ment, he will be deemed to have done so though 
he did not use any express words for that purpose. 
Bank of New York v. Black et als 

While the general rule in our state is that a general 
residuary clause will not ordinarily suffice as an 
exercise of a power of appointment, the court here 
finds on the facts that testatrix did thereby intend 
to and did in fact exercise the power. Bank of New 
York v. Black et als : 

A specific legacy, such as a devise of specific realty, 
is adeemed when the thing given is lost or des- 
troyed; or is disposed of by the testator during his 
lifetime; or is so altered by him as to indicate a 
change of testamentary purpose on his part. In re 
Burnett 

A Completed condemnation works an ‘ademption of 
a specific devise of the property condemned. In re 
Burnett 

A pending condemnation proceeding will not work 
an ademption of a specific devise of the property 
involved unless the proceeding has reached a point 
where it cannot be abandoned by the condemnor. 
In re Burnett 

In condemnation under the general eminent deseaiin 
act, title to the premises remains in the condemnee 
until 20 days after filing of the commissioner’s re- 
port or in the event of an appeal until 20 days 
after entry of judgment on the appeal and there 
is no ademption until that time. In re Burnett 

The law of the situs of the property and not the law 
of the domicile of the testator governs the validity 
and effect of a devise of real diteitsiias In re Mc- 
Dougal . 207 

A subsequent will does not rev oke a prior valid de- 
vise unless the subsequent will was executed in 
the same manner in which wills are required to be 
executed by our law. In re McDougal 207 

A will executed according to the law of the domicile 
of the testator will pass personalty wherever situ- 
ate. In re McDougal 207 

Whether a will has effected an equitable conversion 
of real property depends on the law of the situs 
of the property. In re McDougal 

A will not executed in accordance with our laws 
cannot effect an equitable conversion of real 
property situate in our state. In re McDougal 

Where witnesses sign the will before testator does it 
is invalid though all were present when each 
signed. In re Hartung 

Valid attestation clause is but prima facie proof. of 
proper execution of will. In re Hartung 

Marriage of a man does not impliedly revoke his 
antenuptial will. In Re Santelli 
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WORDS AND PHRASES 


“To neglect’ and “to omit’ are not synonymous; 
there may be an omission which is altogether in- 
voluntary or inadvertent, while “neglect” connotes 
omission by carelessness or design rather than for 
necessity. State v. Bakers’ Mutual 

Failure to correct a known shortage of personnel so 
as to enable compliance with requirement for 
preparation and filing of annual statement, consti- 
tutes “neglect” to make and file the statement. 
State v. Bakers’ Mutual 

When the word proof is used in a statute it is syn- 
onymous with competent evidence and means no 
more. Swain v. Neeld 

Warranty in contract that sub-division has been 
“tentatively approved” held to mean the technical 
“tentatively approved” or “tentative approval” 
provided for in R. S. 40:55-1.18. Deerhurst v. 
Meadow 

The term “regulate” in R. S. 40:67-1 constitutes a 
delegation of the power to authorize the existence 
of the subject matter. Kirzenbaum v. New Bruns- 
wick . 

Provision in N. J. S. 54: 1. 35.4 that ‘appeal shall be 
“made” within 10 days means filed or received 
by the Division of Tax Appeals and not merely 
mailed within said period. Delaware v. Neeld 

In absence of specific provision to the contrary, 
provision that appeal be “taken” or ‘“made”’ with- 
in a specified time means filed with or delivered 
to the reviewing authority within that time. Dela- 
ware v. Neeld . hy 

The term “guest occupant” as used in N. J. S. A. 
39:6-70(c) is intended to mean a “guest” as dis- 
tinguished from a “passenger”. Moss v. Govan 

Where occupant is being transported not for his 
own convenience nor as a social amenity but 
through a mutual agreement entered into to fur- 
ther the mutual interests of the owner and oc- 
cupant, the occupant is not a “guest” within the 
meaning of N. J. S. A. 39:6-70(c) Moss v. Govan 


(Continued on next page) 
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WORKMEN'S COMPENSATION 


Employee injured in fall on public sidewalk while 
walking from employees’ parking lot provided by 
employer to employer’s factory entrance sustains 
compensable injury where the sidewalk was the 
only pathway from the lot to the building. Lewis 
v. Scott Co. 

Injury sustained by initia while playing on base- 
ball team financially sponsored in part by employer 
and bearing employer’s name but playing in in- 
dustrial league after working hours held not com- 
pensable. Konrad v. Anheuser-Busch Be 

The Workmen’s Compensation Act does not bar a 
common law action by an employee against his 
employer for injuries which do not arise out of 
and in the course of the employment, such as a 
heart failure without unusual strain. ; v. 
Victor 

It is disability which is cieaiial:. not mere lens 
of physical function, hence a compensable injury 
occurs when disability occurs. Biglioli v. Durotest 

A progressive occupational disease from successive 
exposures to a poisonous element becomes com- 
pensable when it becomes disabling. Biglioli v. 
Durotest 

Since application of the W whente Communion 
Act is a matter of contractual agreement, there is 
no constitutional infirmity in a law making an oc- 
cupational disease compensable though the ex- 
posure had ceased prior thereto, if the disability 
occurs after the law is in effect. Biglioli v. Durotest 

The occupational disease coverage of the Workmen’s 
Compensation Act applies to an occupational dis- 
ease which becomes disabling after inclusion in 
the act though exposure ceased prior thereto. 
Biglioli v. Durotest 

In calculating daily wages under N. J. S. 34:15-37 of 
an hourly part time worker for compensation rate 
purposes, the hourly rate should be multiplied by 
the number of working hours in the regular or 
normal working day followed by the employer in 
the type of work in which the employee was en- 
gaged and not by the number of hours in a day the 
employee was called upon to work. Engelbretson 
v. American Stores 

On appeal from County Court in Workmen’s Com- 
pensation matter the Appellate Division accords 
determinative weight to the findings of the County 
Court, not those of the Deputy Director it reversed, 
and does not disturb them if there is substantial 
proof to support them. Gibson v. Todd 

A hernia which is of slow development resulting 
from a long series of work-connected traumata 
causing repeated pressures to the abdominal wall 
is an occupational disease within N. J. S. A. 34:15- 
31. Gibson v. Todd 

Administrative Directives, Administrative Policies 
and Recent Rule Amendments of the Workmen's 
Compensation Division. 

An employer ordered to personally pay a sum equal 
to the amount of a compensation award under 
R. S. 34:15-10 because he has illegally employed a 
minor is not entitled to reimbursement of this 
sum out of a recovery by the minor from a third 
party whose negligence caused the injury. Houli- 
han v. Raymond and Crane 119 

The provision for matching compensation to be 
paid by an employer to an injured illegally em- 
ployed minor is a penalty imposed to bring about 
compliance with the labor laws and inures to the 
benefit of the injured minor. Houlihan v. Raymond 
and Crane 

Under R. S. 34:15-40 an employer is entitled to re- 
imbursement only out of damages recovered from 
a third party tort feasor and has only such rights 
as the employee had against the third party. 
Houlihan v. Raymond and Crane 

Under N. J. S. A. 34:15-12c23, notice must ee: given to 
the employer within 48 hours after the “occur- 
rence” of the hernia and not within 48 hours after 
the employee knows or shoud know he has a com- 
pensable hernia; Minardi case overruled. Buzza v. 
General Motors ee) 

General rule that time for notice in workmen’s 
compensation cases does not begin to run until 
employee knows or should know that he has a 
compensable claim does not apply to inguinal 
hernia cases and does not mean technical knowl- 
edge of the exact injury but merely such knowl- 
edge that by the exercise of reasonable diligence 
he would discover he had sustained a compensable 
injury. Buzza v. General Motors 

“Substantial evidence” is not the criterion on review 
of factual issues in Workmen’s tameciiamenen 
cases. Ricciardi v. Marcalus : 

On review of a workmen's eniiiian sadeuau 
it is the duty of the Appellate Division and the 
Supreme Court to weigh the evidence and deter- 
mine itself whether the claimant has sustained the 
burden of proof, giving only respectful considera- 
tion to the views of the lower courts and due re- 
gard to the opportunity of the hearer of the evi- 
dence to judge credibility. Ricciardi vy. Marcalus 

In determining whether payment or offer of payment 
by employer was made “at a reasonable time” 
Prior to hearing within N. J. S. 34:15-64 so as to 
limit basis for attorney's fees to excess of award 
over amount paid or offered, the time to be con- 
sidered is not that between offer and hearing but 
that between notice of accident and disability and 
the offer. Moore v. Magor 

Whether an offer or payment of compensation was 
made “at a reasonable time” before hearing so as 
to limit attorney’s fees depends on the circum- 

Stances of the case, the beginning point of the 
period being generally notice to the employer of 
the injury, or if payments were begun and then 
terminated, the date of termination. Moore v. 
Magor 282 

Held, on facts here, failure to make payments on 

account of known permanent disability for 5 weeks 

before filing of formal petition and 6 weeks there- 
after was unreasonable delay and payment made 
thereafter was not made “at a reasonable time” 
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SO as to limit attorney’s fee. Moore v. Magor .. 





In an employee-employer tort suit, if any applicable 
workmen's compensation act bars the action, that 
bar will be applied in the forum. Wilson v. Paull 283 

An action in negligence by an injured employee of a 
subcontractor against the general contractor is 
barred where the law of the place of injury sub- 
stitutes the general contractor as an employer for 
workmen’s compensation purposes and gives him. 
tort immunity. Wilson v. Paull 

New Jersey will recognize Pennsylvania law giving 
a general contractor immunity from tort suit by 
employees of subcontractors. Wilson v. Paull .. 

In a workmen’s compensation action the law of the 
forum controls the remedy and liability whether 
the forum be the state of injury, state of contract 
or state of employment relation. Wilson v. Paull 283 

‘Unusual Strain’ Doctrine In Workmen’s Comp. 
Heart Cases Repudiated (Ciuba v Irvington) . 293 

An admission of a percentage of permanent disabil- 
ity in respondent’s answer coupled with payments 
on account thereof but made without accompany- 
ing explanation of the basis of the payments does 
not constitute an offer within N. J. S. 34:15-64 
which will limit the basis for allowance of attor- 
ney’s fees. Caponi v. Federal 

An offer to come within N. J. S. 34: 15- 64 wine “ 
firm, definite, and unequivocal and must be com- 
municated to the employee. Caponi v. Federal ... 

Employees petition and award for back injury does 
not operate as collateral estoppel against later 
claim for heart injury since latter issue was neither 
raised nor litigated and was not “a fact in issue”. 
Yeomans v. Jersey City 

While an award is conclusive as to the ails oni 
extent of the then existing disability, it is not res 
adjudicata as to and does not bar a proceeding for 
increased disability subsequently re Yeo- 
mans v. Jersey City . 382 

In proceeding for increased disability, fact that alias 
is based on injury other than that originally as- 
serted is immaterial, it being requisite only that 
petitioner show a subsequent increase in incapa- 
city causally connected with the original injury. 
Yeomans v. Jersey City . 382 

Burden is on petitioner to sustain his eemetienie by 
evidence supporting it is a reasonable — 
bility. Yeomans v. Jersey City 

Proceeding for increased disability is women in 
comparison between prior and present disability 
and cannot be based solely on estimates of pupusa 
disability. Yeomans v. Jersey City 3 

Where extent of prior disability is not in dispute and 
competent medical testimony embracing knowl- 
edge of former condition establishes increase in 
incapacity to 100%, which is conceded, there is 
sufficient basis for requisite comparison for in- 
creased disability award. Yeomans v. Jersey City 

Appeal may be taken to the County Court under R. 
S. 34:15-66 from the Workmen’s Compensation Di- 
vision in an occupational disease case with venue 
laid in accordance with R. S. 34:15-53 pertaining to 
place of hearing of the original petition. Quinones 
v. Jones Pies ; 

Nothing less than express legislative prohibition 
should bar the right of appeal to the sins Court. 

Quinones v. Jones Pies . 383 

R. S. 34:15-66 does not limit appeals frome the Divi- 
sion to the County Court to accident cases. Quin- 
ones v. Jones Pies 

Workmen’s Compensation Division Assignments and 
Schedules . 401 

Where the employer during the continuance of the 
employment has the knowledge of a reasonable 
man that the employee has contracted a compen- 
sable occupational disease written notice thereof 
as provided in R. S. 34:15-33 is not required. Mitch- 
ell v. Mucon Corp 

A report by a worker to her iecumiin of disability 
and that it is due to the position in which the em- 
ployee is forced to work constitutes actual knowl- 
edge under RS. 34:15-33. Mitchell v. Mucon Corp. 

Any disability causally connected with the condi- 
tions of employment is an occupational disease 
under the Act. Mitchell v. Mucon Corp. 

A Jumbosacral strain caused by a twisted, unnatural 
position necessarily assumed in one’s work is an 
occupational disease. Mitchell v. Mucon Corp. . 401 

Workmen’s Compensation Administrative Directive 
No 9 : . 413 

Administrative Directive No 7A: Pretrial Pevcsteans 425 

Workmen’s Compensation Administrative Directive 
No 10. . 569 

Report of Atomic Energy Committee ldtemeeieenel 

Association of Industrial Accident Boards and 
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ZONING 


Regional Planning and Zoning—Tools For Orderly 
Development, by Hon. Harry Heher 

Boards of Adjustment and Subdivision (D) Die To- 
gether, by Nicholas S. Schloeder : 

A municipality may, where compatible with its cir- 
cumstances judged in the light of the zoning stand- 
ards set forth in R. S. 40:55-22, bar all apartment 
or multi-family houses by its original ordinance, 
or by supplemental ordinance where it properly 
finds it has enough. Fanale v. Hasbrouck Heights 

The courts can only interfere with an ordinance 
where the presumption in favor of its validity is 
overcome by a clear showing that it is arbitrary 
or unreasonable and will not interfere where the 
issue before the governing body was fairly de- 
batable, Fanale v. Hasbrouck Heights 

It is not necessary for a right to continue a non- 
conforming use that the use was begun and con- 
tinued in compliance with all statutory and muni- 
cipal regulations; it is sufficient if the use existed 
in fact and did not violate existing zoning restric- 
tions when it began. Scavone v Totowa and Sand- 
ford 

An involuntary cessation of a “nonconforming use 
does not constitute an abandonment of it ex- 
tinguishing the right to continue it. Scavone v. 
Totowa and Sandford 
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A municipality may make a use in one of its zones 
contrary to the general use restrictions in that 
zone where its zoning ordinance authorizes such 
use by the municipality. Washington et als v. 
Ridgewood 

While generally one municipality is bound in the 
use of its lands in another municipality by the 
zoning restrictions of the latter, the restrictions 
are not applicable where the use outside the muni- 
cipality is authorized by legislation, but the au- 
thority must be reasonably exercised by the for- 
mer municipality. Washington et als v. Ridgewood 


Municipal water facilities located in another muni- 
*  cipality are not subject to the zoning ordinances 
of the latter municipality. Washington et als v. 
Ridgewood ae 
Erection of water tower in another municipality in 
violation of zoning restrictions held unreasonable 
and invalid exercise of municipal power where 
minor economy was the motivation, Washington 
et als v. Ridgewood ..................... 
Adoption of a “master plan” under the Planning 
Act is not a prerequisite to exercise of the zoning 
power. Angermeier v. Sea Girt 


The operation of the Municipal Planning Act is op- 
tional or permissive with the municipality. a 
meier v. Sea Girt 

“Subdivision” of lands may be regulated by proper 
zoning regulations where the Planning Act has 
not been adopted. Angermeier v. Sea Girt 

The imposition of conditions or limitations in grant- 
ing a variance is a useful incident of variances. 
Andrews et al v. Board of Adjustment, et al ... 

Parochial schools are in the same general category 
as public schools for zoning purposes. Andrews et 
al v. Board of Adjustment, et al id 

The power to grant variances “for special reasons” 
under N. J. S. A. 40:55-39(d) is broader and more 
liberal than that for “undue hardship” under sub- 
section (c). Andrews et al v. Board of Adjustment, 
et al sae sala Rays ail ea ee 


The power to grant a variance under N. J. S. A. 
40:55-39(d) rests in the discretion of the local au- 
thorities subject to the condition that it be without 
substantial deteriment to the public good and with- 
out substantially impairing the intent and purpose 
of the zoning scheme. Andrews et al v. Board of 
Adjustment, et al 

A municipality cannot by its zoning atu oustee 
the use of lands for a private school dependent 
upon recommendation and findings by the Plan- 
ning Board. Saddle River oa School v. Saddle 
River 

Under our zoning preenny zoning must aw accomp- 
lished by creation cf appropriate districts in which 
permitted uses are specified with any variation 
therefrom permitted only by ‘“‘variance” or ‘special 
exception” provided for in R. S. 40:55-39. Saddle 
River Day School v. Saddle River re 


The Board of Adjustment is the only agency empow- 
ered to hear and decide requests for “variances” 
or “special exceptions’ from the general zoning 
scheme. Saddle River Day School v. Saddle River 

Planning Board approval is not required to sell lots 
in accordance with the existing lot and street lines 
on an already filed map though such map does not 
conform with present zoning and planning re- 
quirements. Goldstein v. Planning Board ; 

A sale of lots in accordance with the lines delineated 
on a map filed under the Old Map Act is not a 
“subdivision” under the Planning Act of 1953. 
Goldstein v. Planning Board ; 

The delineation of lots on a map, filed with municipal 
approval, though sufficient to enable conveyances 
accordingly without Planning Board approval, 
does not necessarily guarantee that each lot will 
be sufficient to build upon; any future building is 
subject to the requirements for building permits 
and to the zoning ordinances then in effect. 
Goldstein v. Planning Board 


Before a non-conforming use will be deemed aband- 
oned there must be an intention on the part of the 
land-owner to permanently i the use. 
Schack v. Trimble i 

Purchase of property in celia on ouaiing zoning 
ordinance does not bar effective limitation of uses 
by subsequent wae in ordinance. Crecca v. 
Nucera : 

A property owner pan not secure an , indefieasibele 
vested right protecting him from a subsequent 
valid zoning change which will prohibit a use of 
his property until he has incurred expenditures in 
connection with the actual commencement of ex- 
cavation or construction for that use. Crecca v. 
Nucera : 5 Jip erest aie 


A permit for a use valid when issued may be re- 
voked where a subsequent prohibiting regulation 
is adopted prior to reliance by the owner on the 
permit by substantial investment or ey 
Crecca v. Nucera 

The Zoning ordinances in effect at ‘the time of the 
decision on appellate review govern, not those 
in effect at the time of the decision below. Crecca 
v. Nucera ; 


Where plaintiff purchased adjoining lots at a time 
when she honestly and justifiably believed she 
would be able to build on each and then built on 
one, that fact together with the circumstance that 
she will be deprived of any practical economic use 
of the other by a subsequent amendment increas- 
ing minimum frontage requirements, constitutes 
undue hardship under N. J. S. 40:55-39(c) to en- 
title her to a variance where it will not substan- 
tially impair the zoning plan. Burke v. Bd. of Ad- 
justment 

Where ordinance enlenging frontage sequieemente 

” excepts lots of lesser size not adjacent to any lot 
in the same ownership, the exception applies if the 
adjacent lot was already built upon. Burke v. Bd. 
-of Adjustment 

(Continued on ond poner 
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